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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 35239 

ALLEGHENY VALLEY RAILROAD COMPANY 
PETITION FOR DECLARATORY ORDER 

THE BUNCHER COMPANY'S 
OPENING BRIEF FOLLOWING REMAND 

FROM UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Pursuant to 49 C.F.R. § 1112.2 and the Decision served in this proceeding on March 21, 

2011, The Buncher Company ("Buncher") hereby submits this Opening Brief Following Remand 

in opposition lo Allegheny Valley Railroad Company's Petition for Declaratory Order. For the 

reasons set fortii herein, Buncher objects to the claims made by the Allegheny Valley Railroad 

Company ("AVRR") and respectfully requests that the Surface Transportation Board ("Board") 

Issue an order declaring either that it has no jurisdiction over this matter or that AVRR does not 

have an active easement over the property owned by Buncher between 16"* Street and 21" Street 

in the City of Pittsburgh, Pennsylvania. 



I. Introduction; The Court of Appeals Remand Order 

AVRR filed u Petition for Declaratory Order in April 2009 requesting a ruling that it had 

acquired an active rail easement across Bunchcr's property from Consolidated Rail Coiporation 

("Conrail") in 1995. Buncher responded that the Board did not have juri.sdiction because the 

Petition required consideration of original Conrail conveyance documents from the Final System 

Plan and because Conrail had abandoned any line of railroad in the relevant area in any event. 

By Decision served June IS, 2010, the Board determined that it had jurisdiction and that AVRR 

had an active rail easement across Buncher's property. 

In its Decision, the Board found that a Fcbmar)' 1984 Conrail abandonment application 

submitted into evidence by Buncher applied instead to another, separate line of railroad that 

AVRR had argued was located in a nearby area of Smallman Street rather than along Bunchcr's 

property. When Buncher received the Board's Decision, it perfected an appeal to the United 

States Court of Appeals for the Disuict of Columbia Circuit. In light of die Board's 

announcement of its adoption of AVRR's 2-line of railroad theory, Buncher also searched for 

further information on Conrail abandonments in the Smallman Street area. While the matter was 

on appeal, Buncher located other abandonment applications filed by Conrail in 1984 that dealt 

directly with a line of railroad in the relevant area along Smallman Street. Buncher filed a 

Motion lo Adduce Additional Evidence with the D.C. Circuit asserting that this additional 

evidence showed the Board did not have jurisdiction and was contrary to the Decision issued by 

die Board. At the request of the Board (by and through iis counsel), wiUi the consent of AVRR 

and Buncher, the Court of Appeals by Order dated January 26, 2011 remanded the matter to the 

Board for consideration of the additional evidence identified by Buncher and lo permii the Board 

to review its mlings both as to jurisdiction and die merits. 



By Decision served Febmary 18, 2011, the Board reopened diis proceeding. Following 

the remand by the Court of Appeals, AVRR propounded written discovery on Buncher regarding 

the additional evidence. Buncher responded lo the Interrogatories and discovery is now 

complete. At the request of the Board, the parties proposed a briefing schedule which the Board 

accepted by its Decision served March 21, 2011. By that Decision, the Board directed Buncher 

to submit diis opening brief on remand by April 11, 2011. 

The Court of Appeal's Remand Order states that the Board has agreed lo reopen the 

declaratory order proceeding and to "consider |Buncher's{ new evidence and jurisdictional 

argument." In this Brief, therefore, Buncher sets forth both its argument that the Board does not 

have jurisdiction under the decision of the United Stales Court of Appeals for the District of 

Columbia Circuit in Consolidated Rail Corporation v. Surface Transportation Board. 571 F.3d 13 

(D.C. Cir. 2009) (Harsimus), and its argument dial the additional evidence confirms that if any 

line of railroad did once cross Bunchcr's properly, it has been abandoned. 

II. Summary of Argument 

The decision of the United Stales Court of Appeals for the District of Columbia Circuit in 

Harsimus dictates the outcome of this case. Harsimus made clear that where a petition raises 

questions as to what was originally ti'ansferred to Conrail, exclusive jurisdiction rests with the 

Special Court established by the Regional Rail Reorganization Act of 1973 ("Kail Act") to 

interpret the orders and conveyances thai created Conrail. By asserting that AVRR had acquired 

a rail easement from Conrail that was not a spur or industrial track and that was part of one of 

two alleged lines of railroad acquired by Conrail in die same area, AVRR's Petition necessarily 

implicated consideration of what Conrail had originally received, which in tum necessarily 



required consideration of die original Conrail conveyance documents and the Final System Plan 

("FSP"). 

Further, as a matter of statutory law, if the nature and status of the track as originally 

conveyed to Conrail was a spur or industrial track rather Uian a through line of railroad, the 

Board is also without jurisdiction. The evidence of record submitted by AVRR does not prove 

that any track that existed on Bunchcr's property between 16"* and 21"' Streets had been part of a 

through line of railroad as owned and operated by Conrail. Nevertheless, as Harsimus holds, that 

question requires consideration of the Conrail acquisition documents on this subject. 

Additionally, AVRR argued that the February 1984 abandonment application filed by Conrail 

could be ignored because Conrail had been conveyed two separate lines of railroad in this area 

and the abandonment application applied to a line of railroad along Smallman Street and not on 

Bunchcr's property. That argument by AVRR directly raised an issue of whether Conrail had 

received two separate lines of railroad in tfiis area between 16* and 21^' Streets in the original 

conveyance documents. For this additional reason, ihe FSP and original conveyances need to be 

considered and interpreted to determine either the status of the track or whether Conrail ever 

acquired two separate lines of railroad in this area. That places jurisdiction of this matter 

squarely before the Special Court radier than the STB. 

Finally, the Board must review and., reconsider this matter in light of the additional 

evidence submitted by Buncher. That evidence demonstrates why the decision in Harsimus is 

not just an academic declaration regarding statutory jurisdictional allocations, but has important 

practical consequences that reinforce the soundness of the mling Uiat die respective rights and 

interests of parties succeeding to Conrail must be determined through a careful and detailed 

examination of what was originally conveyed to Conrail by the Special Court with statutory 



authority to do dial. The additional evidence also directly exposes, as false, the entire basis of 

AVRR's argument tiiat the 1984 Conrail abandonment application previously submitted into 

evidence by Buncher in this proceeding applied to Smallman Street track, not Buncher' property. 

The new evidence adduced before the D.C. Circuit and attached hereto shows that Conrail filed 

separate abandonment applications in the same time period for track in Smallman Street. This 

demonstrates diat the Febmary 1984 abandonment upplicution originally introduced by Buncher 

did not apply to trackage on Smallman Street and that any line of railroad on Bunchcr's property 

had been abandoned. 

If the Board does reach the merits, it should also reject AVRR's earlier argument that 

because a consummation letter from Conrail cannot be located, the Febmary 1984 abandonment 

application is ineffective and can be ignored. The Order of the Interstate Commerce 

Commission granting the abandonment in 1984 was not conditional and therefore ended all 

agency jurisdiction. Moreover, AVRR's argument, if accepted, is nonsensical since it would 

mean that any easement it holds is entirely ephemeral, subject to extinguishment if a letter is 

found or filed. Finally, it is AVRR's burden to show Ihal an easement still exists in the face of 

the abandonment application and order dial clearly applies to the area in question. AVRR has 

failed to meet Uiis burden. 



in . Statement Of Facts 

For the benefit of the Board, and because Buncher's last written submission to this Board 

on the merits was in June 2009, almost 2 years ago, Buncher includes in this Brief a full 

statement of the relevant facts und summary of the evidence, both us previously submitted and as 

supplemented by the additional evidence. 

A. Regional Rail Reorganization Act of 1973 and the Fomiation of Conrail 

Both Buncher and AVRR own properties that were acquired from Conrail, die railroad 

conglomerate that was fonned under Congressional authorization in the mid-1970's from .several 

bankmpt railroads. By die late 1960's and early 1970's, eight major railroads in the northeast 

and mid-west region of the United Slates had commenced reorganization proceedings under the 

Bankruptcy Act. Congress responded by enacting the Regional Rail Reorganization Act of 1973, 

Pub. L. No. 93-236, 87 Stat. 985 (1974) (codified as amended at 45 U.S.C. §§ 701 eLsegJ ("3R 

Act"). The purpose of the 3R Act was to accomplish a "reorganization of die railroads, stripped 

of excess facilities, into a single, viable system operated by a private, for-profit corporation." 

Blanchette v. Conn. Gen. Ins. Corps.. 419 U.S. 102, 109 (1974). The 3R Act established the 

United States Railway Association ("USRA") and formed Conrail to own and operate die 

reorganized railroad system. Acting pursuant to its statutory mandate, in July 1975, the USRA 

published its FSP designating which "rail properties" from all diose previously owned by the 

railroads involved in the reorganization were to be transferred to Conrail. See Harsimus. 571 

F.3datl5. 

The FSP was developed through a series of proposals, known as Preliminary System 

Plans, that were published for public comment. The purpose of the FSP was to distinguish those 

"rail properties" that were required or necessary for operation (and therefore recommended for 



transfer to Conrail) from those that were excess and not required to be transferred to Conrail. 

Ba.sed on that assessment, the FSP designated certain "rail lines and trackage rights" for transfer 

to Conrail. Sec FSP at 261 (Buncher's Response dated June 25. 2009, Ex. B., p. 10).' Unless 

odicrwise specified in the FSP, the transfer of a rail line to Conrail included all rail properties 

connected with, controlling or in any way pertaining to or used or usable in coiuiection with the 

rail line, including connecting, spur and storage tracks. See Harsimus, 571 F.3d at 15. Among 

the rail lines included in the FSP for transfer lo'Corurail was "Line Code 2229" which, as 

explained below, is the common source of Conrad's title to what was later transferred to, 

respectively, Buncher and AVRR. FSP at 274 (Buncher's Response dated June 25, 2009, Ex. B., 

p. 17). 

The 3R Act also created a "Special Court," a United States District Court composed of 

three federal judges selected by die Judicial Panel on Multi-District Litigation.^ In March 1976, 

the Special Court ordered die Tmstee or Tmstees of each raih'oad involved in the bankruptcy 

reorganizations to convey lo Conrail the rail properties that were designated for transfer in the 

FSP. This was known as the "Conveyance Order" and was dated March 25, 1976. 

Acting pursuant to the Conveyance Order, the Trustees of Penn Central Transportation 

Company ("Penn Central") transferred certain rail properties designated by the FSP lo Conrail. 

^ The term "rail line" (sometimes also referred to as a "line of railroad") must be distinguished 
from die term "track", which may or may not fonn part of a "rail line". Under die Interstate 
Commerce Act (as it has been amended over the years), a railroad is required to obtain 
regulatory approval to acquire, constmct, operate and abandon any "rail line" or "line of 
railroad." However, under 49 U.S.C. § 10906, the Board does not have jurisdiction over the 
acquisition, constmction, operation or abandoiunent of ancillary yard, industrial, spur, switching 
or side track. 

^ In 1997, Congress transferted the exclusive jurisdiction of the Special Court to the United 
States District Court for the District of Columbia, 45 U.S.C. § 719(b)(2), and the functions of the 
Special Court are now performed by that Court. See City of Jersey City v. Consol. Rail Corp.. 

F. Supp. 2d , 2010 WL 3833037 (D.D.C. Sept. 28, 2010). 



By Deed dated September 12, 1976 recorded in die Recorder's Office of Allegheny County, 

Pennsylvania at Deed Book Volume 6001, Page 591, the Penn Central Trustees conveyed rail 

properties to Conrail including the line of railroad "identified as Line Code 2229 in the records 

of the United States Railway Association." Deed Book Volume 6001, Page 606 (Buncher's 

Response dated June 25, 2009, Ex. C, p. 6). hi accordance widi die FSP, certain former Penn 

Central prpperties that were designated as excess were retained by the Penn Central Tmstees. 

These retained properties were later transferred to others (including in some cases to Buncher). 

As explained below, Conrail also transferred some of the properties and parcels it acquired in 

1976 lo others, including the parcel involved in this appeal to Buncher. 

B. The Relevant Parcels 

By its Petition, AVRR requested a determination that it holds a continuing permanent 

easement for a common carrier rail line over a parcel of land with no existing track that Buncher 

acquired from Conrail. AVRR filed the Petition, it said, "to establish that it continues to own 

and has the right to provide common carrier rail .service over the 90 by 1541.56 foot right of way 

between 16"' and 21" Streets." (AVRR's Petition dated April 16, 2009). The parcel in question 

where AVRR a.ssertcd un casement is one of several properties owned by Buncher in the Strip 

District currently used for commercial purposes and parking. 

In the first half of the 20"' Century, die Strip District was a market area u.sed for the 

, transportation and rc-delivery of fmit, vegetables and produce. To accommodate rail traffic, the 

area was improved with a "spaghetti" of railroad tracks. (See Buncher's Reply dated June 2, 

2009, Ex. A). Eventually, as transportation by tmck increased in the 1950's and 1960's, use of 

rail transportation decreased and, in the 1970's, the vai'ious parcels and remaining railroad 

properties became part of the Penn Central bankruptcy and were then either conveyed to Conrail 



or retained by die Peim Central trustees as part of the Final System Plan. As a result, the area is 

a patchwork of parcels, .some of which were conveyed to Conrail and some of which were not. 

To assist in the understanding of the various parcels involved, Buncher includes the following 

drawing depicting the relevant area and parcels. 
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The specific aiea where AVRR claims its rail easement over Buncher's property is the 

parcel designated as "Parcel C" above. Buncher acquired die parcel from Conrail in 1983. By 

Deed dated July 20. 1983 ("1983 Deed"), Conrail transferred to Buncher an area of land 

approximately 90 feel wide between lb*** Street and 21" Street. (AVRR Petition, Ex. A). The 

land conveyed was shown on u survey prepared in 1983 that is referenced in the 1983 Deed. 

(AVRR Petition, Ex. A). The 1983 Deed rcciteti Uiat the parcel was "a part of the premises 

which die Tmstees of the Penn Central Transportation Company, Debtor, by Conveyance 

Document No. PC-CRC-Rp-173 dated March 30, 1976 and recorded in Allegheny County, 

Pennsylvania in Deed Book Volume 6001 at Page 591, granted and conveyed unto Consolidated 

Rail Corporation." (AVRR Petition, Ex. A). The Deed also transferred then existing railroad 

track to Buncher, .specifically, "all the right, title and interest of die said Grantor of, in and lo 

3,000 lineal feet of railroad track and appurtenances thereto, being Track No. 6 and Track No. 7, 

located on the above described premises." (AVRR Petition, Ex. A). 

The 1983 Deed reserved to Conrail "the permanent right and casement to continue to 

operate over and maintain its so-called Valley Industrial Track which traverses die land 

hereinbefore described . . . ." (AVRR Petition, Ex. A). Al the time of die 1983 Deed, three 

tracks were located on the land transferred lo Buncher: Trucks Nos. 6 and 7 (tiic tracks 

transferred to Buncher) and the Valley Industrial Track, for which an easement was reserved by 

Conrail. 

12 



In Febmary 1984, Conrail filed an application with the Interstate Commerce Commission 

("ICC")' under the 3R Act for abandonment of ihe Fort Wayne Connecting Track and the 

"Valley Industrial Track". (Buncher Reply, Ex. F) (the "February 1984 Abandonment 

Application"). The February 1984 Abandonment Application was granted by certificate dated 

May 14, 1984 (Buncher Reply dated June 2, 2009, Ex. G). Following the Febmary 1984 

Abandonment Application, all railroad tracks on the Parcel C property conveyed to Buncher in 

1983 - Track 6, Track 7 and the Valley Industrial Track - were removed. (Verified Statement of 

J. Jackovic dated June 2, 2009, p. 2). 

Eleven years later, in 1995, Conrail conveyed by Quitclaim Deed to AVRR certain 

"strips or parcels of land known as the Valley Cluster," as "generally described" in an Exhibit 

"A" to the Quitclaim Deed and "generally indicated" by "PS" on drawings ailached to the 

Quitclaim Deed (the "1995 AVRR Deed"). (AVRR Petition, Ex. Bl). The 1995 AVRR Deed 

transfeiTcd to AVRR its existing railroad line beginning on the east side of 21''' Street and 

extending in a northeasterly direction along die Allegheny River for approximately 22.65 miles. 

The Exhibit "A" to the 1995 AVRR Deed describes the property conveyed as "being a portion of 

the line of railroad known as the Allegheny Branch (a.k.a. the Valley Industrial Track and the 

Coleman Secondary) and identified as Line Code 2229 in the Recorders Office of Allegheny 

County, Pennsylvania in Deed Book Volume 6001 al Page 606," the original Conrail conveyance 

document from die Penn Central Trustees that implemented the FSP. (AVRR Petition, Ex. B I). 

The 1995 AVRR Deed then stales that AVRR received the aforementioned line of 

railroad 'TOGETHER with Grantor's right, title and interest in and to the easement to operate 

^ Under die ICC Termination Act of 1995 ("ICCTA"), Pub. L. No. 104-88, 109 Stat. 803 (1995), 
the ICC was abolished and its rail regulatory functions were transferred to the Board, effective 
January 1, 1996. 

13 



over and maintain the Valley Industrial Track" and makes reference to "said right and easement 

reserved in a July 20, 1983 deed from Grantor to The Buncher Company and is recited as 

follows." (AVRR Petition, Ex. Bl). What "follows" in die 1995 Deed, however, is not a 

rechation of the same description that appeared in the 1983 Deed with Buncher. Rather, the 

1995 Deed quotes language and a description from a different, later 1987 Deed from Conrail to 

Buncher ("1987 Deed") relating to other property located in anodier area more tiian 20 blocks to 

the cast at 43"" Street and in which Conrail had reserved a different easement. (AVRR Petition, 

Ex. Bl). In November 2008, twelve years after the 1995 conveyance to AVRR and just before 

AVRR filed its Petition widi the Board, AVRR recorded a "Corrective" Deed that inserted, as its 

only change, additional language in the Deed's description between the reference to the 1983 

Deed and tiie incorrect recitation from Uie 1987 Deed (AVRR Petition, Ex. B2) (the "2008 

Corrective Deed"). The 2008 "Corrective" Deed added a recitation quote from the 1983 Deed 

and a reference to the 1987 Deed. (See language in BOLD. AVRR Petition, Ex. B2). 

C. The Parties' Prior Submissions and Positions Before the Board 

At the time of the 1995 AVRR Deed, there were no iracks remaining on Parcel "C" (the 

Buncher parcel), and all trackage terminated on the east side of 21^' Street. AVRR asserted in its 

Petition, though, that in addition to the tracks and as.socialcd rights it had acquired from Conrail 

to the east of 21^' Street, Conrail had quitclaimed lo il an easement that extended west from 2 r ' 

Street onto Buncher's property. AVRR's Petition did not mention the February 1984 

Abandonment Application. IiLsiead, its Petition asserted that the alleged "permanent rail 

easement has never been abandoned under the provisions of 49 U.S.C. § 10903." (AVRR 

Petition al p. 6). 

14 



hi a Reply lo Uie Petition, Buncher identified the Febmary 1984 Abandonment 

Application and die certificate issued by the ICC on May 18, 1984 authorizing abandonment of 

Ihe Valley Indusu-ial Track in the area diat included 16* Street to 21*' Street. (Buncher Reply 

dated June 2, 2009 at p. 3). Buncher requested the Board to issue an order "confirming that the 

parcel of land formerly occupied by the Valley Industrial Track between lb* Street and 21*' 

Street is not a 'line of railroad' subject to the Board's jurisdiction." (Buncher Reply dated June 

2, 2009 at p. 4). 

In a Rebuttal to Buncher's Reply, AVRR contended that the Febmary 1984 

Abandonment Application did not apply to the area within Buncher's property identified as 

Parcel C, but instead applied to a different line of railroad, located in Smallman Street, a street 

just south of Buncher's property which line of railroad, according to AVRR, was also known as 

the "Valley Industrial Track." (AVRR's Rebuttal dated June 11,2009 at p.2). 

Buncher disputed that account of the Febmary 1984 Abandonment Application and in a 

Response dated June 25, 2009 to AVRR's Rebuttal pointed out that AVRR was now claiming, 

for the first time, "without independent corroboration that Conrail operated over two separate, 

parallel 'lines of railroad' in the same one-block area bounded by 16'*' and 21̂ ^ Streets in die Strip 

District," both of which, AVRR contended, were called the "Valley Industrial Track." (Buncher 

Response dated June 25, 2009 at p. i). Buncher noted the illogic of using the same reference to 

apply to different areas of track and pointed out that the same term, "Valley Industrial Track," 

was used by Conrail in bodi die 1983 Deed to Buncher and in the Febmary 1984 Abandonment 

Application that Conrail filed in sequence. Buncher also argued that AVRR's "new theory" of 

two dirough lines of railroad in this same area was inconsistent with the FSP and the original 

15 



conveyance of a single line of railroad in this area to Conrail (i.e.. Line Code 2229). (Buncher 

Re.sponse at p. 1) 

AVRR filed an opposition to Buncher's Motion for Leave to Submit its Response in 

which AVRR disputed Buncher's right to file any response as not pemiiited by Board rules. 

(See AVRR's Reply dated July 15, 2009 at p. 3). AVRR included a lengthy Verified Statement 

from its President, Russell A. Peterson, that opined that Comail had owned two separate lines of 

railroad in this area, came to call both lines the Valley Industrial Track and the February 1984 

Abandonment Application purportedly applied to track in Smallman Street, not track on 

Buncher's property (Parcel C) near Railroad Street. (Verified Statement of Russell A. Peterson 

attached to AVRR's Reply dated July 15, 2009). 

hi support of its "2-line theory," AVRR's Verified Statement offered its own account of 

the history of the railroads in this area. Much of the "history" included in the Verified Statement 

related to periods from the mid-1850's forward but before the 1970's railroad bankmptcies and 

the original conveyances to Conrail in 1976. (See Verified Statement of Russell A. Peterson 

attached to AVRR Reply dated July 15, 2009). The theory of the Verified Statement was that, al 

one time, there were two through lines of railroad, one on Smallman Street and one that traversed 

from Smallman Street lo Railroad Street between lb"" Street and 21" Street. AVRR's Verified 

Statement contended that this second line of railroad continued east along Railroad Street and 

reconnected with the line along Smallman Street at 29''' Street, until the Fmit Auction House was 

constmctcd adjacent to Smallman Street between 16"' Stieet and 2P' Street in the 1920's and 

1930's and, once built, blocked any rail from traversing from Smallman Street to Railroad Street. 

(Verified Statement of Russell A. Peterson attached to AVRR Reply dated July 15, 2009). (The 

Fmit Auction House is marked as "Paicel D" in the drawing on page 10 above; die building is 
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still there today). Once ihe Fruit Auction House was built, AVRR contended, the I'me of railroad 

that once traversed from 16* Street to 21*"' Street across what is now Buncher's property was 

"rerouted" through a "Running Track" within the "spaghetti" of track in the area. (Verified 

Statement of Russell A. Peterson attached to Reply dated July 15, 2009, at pp, 9-10). These 

alternative tracks were located to the north, in die areas identified as "Parcels A and B" in the 

drawing on page 10 above. AVRR's "theory" that the February 1984 Abandonment Application 

did not apply to Parcel C of Buncher's property was based on die premise that there were two 

through lines of railroad, that both were conveyed lo Conrail by the FSP and original conveyance 

documents, that bodi thereafter came to be called die "Valley Industrial Track" by Conrail, and 

that the February 1984 Abandonment Application applied lo one but not the other. 

AVRR's Verified Statement detailing iLs "2-liiie" theory was filed with its July 15, 2009 

pleading that requested the Board to strike Bunchcr's previous filing as not permitted by Board 

rules. The Board did not immediately mle to either strike Buncher's pleading or accept AVRR's, 

' Reply and Verified Statement. By its Decision, which was issued nearly a year later in June 

2010, the Board announced il would accept each parties' last submissions lo "provide a more 

complete understanding of a complicated situation." (Decision at p. 6). As a result, the Board 

never requested or received a response from Buncher to AVRR's last Verified Statement. 

The Board did request separate briefing from the parties on this Court's decision in 

Harsimus. (Decision dated September 15,2009). In respon.se, Buncher pointed out that AVRR's 

argument with respect to the Febmary 1984 Abandonment Application "is premised on an issue 

that is widi the exclusive jurisdiction of the [Special] Court - i.e., whether the Pemi Central 

Tmstees conveyed two separate 'lines of railroad' both between 16"" and 21''' Stieets in the Strip 

District to Conrail pursuant to the FSP, die Conveyance Order and the 1976 Deed." (Buncher's 
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Response to Request for Additional Briefing dated October 9, 2009). AVRR argued that 

Harsimus was inapplicable, "should be accorded little precedential weight" (Response of AVRR 

dated October 8, 2009 at p. 11) and urged the Board to resolve the matter without making any 

interpretation of the FSP and original conveyance documents (Respoasc of AVRR dated October 

8, 2009 at p. 3). 

D. The Board's Eariier Decision 

In its earlier Decision on the merits served June 15, 2010, the Board said: "We find that 

there were 2 lines running through the Strip District and that the line over Buncher's property 

was not the one subject to the 1984 abandonment... certificate." (Decision at p. 6). hi making 

that determination, the Board concluded: "We do not need to interpret the FSP for the 

conveyance of property to Conrail to reach this conclusion." (Id.). On that basis, the Board 

found that the D.C. Circuit's mling in Hai'simus was not applicable. 

As support for its adoption of the "2 line" theory, the Board relied very heavily on the 

lengthy historical Verified Statement of AVRR's President submitted with its Reply dated July 

15, 2009.'* The Board noted that AVRR "submits a number of maps in support of its position" 

(Decision at p. 4), but the Board placed particular reliance on u "1919 PRR Map" that was 

attached as Exhibit BB to die Affidavit of AVRR's President submitted with its July 15, 2009 

Reply. ("PRR" refers to the Pennsylvania Railroad which operated in the ai'ca in the early 

1900's). The map (AVRR Reply dated July 15, 2009, Ex. BB) is actually dated "June 30, 1918." 

According to the AVRR Affidavit, die "1919 PRR Map" showed a line in Smallman Street 

* This is the July 15, 2009 Reply submitted by AVRR in opposition to Buncher's Request for 
Leave lo Submit its Response. As noted, in its Decision a'year later, the Board mled it would 
accept the parties' submissions leaving AVRR's lengthy historical Verified Statement as the last 
word without a response from Buncher. 
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identified as "Present <L PRR Concmaugh Div." and a line that traversed from Smallman Street 

lo Railroad Street between 16* Street and 18* Street identified as "Original t P.R.R. 

Concmaugh Div."^ 

The Board's Decision also relied on two other circumstances to support its acceptance of 

the 2-line dieory. One, the Board pointed to a 1972 abandonment application filed by the Penn 

Central Tmstees (before the creation of Conrail) to abandon a section of the "Allegheny Branch" 

between 12* Street and 14* Street. (Decision at p. 8) ("1972 Abandonment Application"). The 

Board reasoned that this 1972 Abandonment Application supported the existence of 2 separate 

lines of railroad in this area because the later Febmary 1984 Abandonment Application filed by 

Conrail sought abandonment between 11"' Street and 21"* Su-eet and, if there were only one line 

in this area, the Conrail application would be redundant because il encompas.scd 12* through 14' 

Streets und would in the Board's view, be "irrational" and "nonsensical." (Decision al p. 8). 

The Board's Decision also found "Conrail's actions telling." (Decision at p. 9). Pointing 

to die 1995 Quitclaim Deed by which Conrail transferred the Railroad Street line to AVRR in 

1995, the Board interpreted the Quitclaim Deed to provide direct evidence of Conrad's view of 

ihe state of title and concluded that "Conrail believed that it had an active iiilerest there lo sell" 

(id.) because the Quitclaim Deed included a reference to the rail easement in question. 

The Board rejected Buncher's contention that the segment of track in question was a .spur, 

yard, switching or industrial track that is outside the Board's jurisdictional audiority. The Board 

noted diat switching was apparentiy performed on the track in the late 1970's (Decision at p. 9). 

* See Ex. BB to AVRR Reply of July 15, 2009. For orientation, the "Original <t P.R.R. 
Concmaugh Div." track shown on the "1919 PRR Map" would have passed through a part of 
"Parcels C and D" on die drawing in the brief above at page 10 until passage was blocked when 
the Fmit Auction House was constructed in the 1920's and 1930's on what is identified as 
"Parcel D." 
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Nevertheless, the Board decided (without explanation) that the segment was a line of railroad 

before it was acquired by Conrail in the 1970's, that Conrad's 1976 acquisition did not change 

die status of the segment absent agency approval and that Conrail had not .sought any authority lo 

abandon die line. The Board concluded: "Given this record, no interpretation of the FSP is 

needed to resolve the matter before us," again concluding that the D.C. Circuit's decision in 

Harsimus was not applicable. (Decision at p. 9). 

Finally, the Board rejected Buncher's argument that any extant rights were abandoned 

because that track in question was physically removed and had not been in place for more than 

20 years. On the basis of the foregoing analysis, the Board found that AVRR posses.sed an 

active easement across Buncher's property dial remains available as a line of railroad and that 

AVRR can reconstmct track on and operaie over Buncher's property at will.* 

E. The Additional Evidence 

To prove that it had acquired an active casement from Conrail for a line of railroad on 

Buncher's property, AVRR had to show that any line located on Buncher's property was not 

abandoned. Buncher argued that any rail casement had been abandoned by the February 1984 

Abandonment Application. The February 1984 Abandonment Application requested 

abandonment of the "Valley Industrial Track", the same reference Conrail had used when il 

reserved the easement in an earlier 1983 Deed that transferred the property to Buncher. AVRR 

argued that the Febmary 1984 Abandonment Application did not apply to Buncher's property. 

The basis for that argument was the 2-line theory AVRR offered late in the proceedings that 

Conrail had owned 2 lines of railroad in die relevant area, that both had come to be called the 

^ The Board held that any dispute between die parties as to the location, width and conditions of 
any easement was a question of state law better addressed by a Pennsylvania state court. 
(Decision at p. 9). 
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"Valley Industrial Track" and that the Febmary 1984 Abandonment Application did not apply to 

any line of railroad on Buncher's property but instead it applied to anodier line of railroad 

located one block away in Smallman Street. 

Prior lo its receipt of the Board's Decision, Buncher had not looked for Conrail 

abandonment applications in Smallman Street since Buncher had already provided the STB with 

die Febmary 1984 Abandonment Application, which il said applied lo the area within its 

property. Buncher had no indication that the STB would accept ihe 2-line theory or would 

conclude the February 1984 Abandonment Application (which does nol mention "Smallman 

Street") applied to a line of railroad in Smallman Street instead of Buncher's properly. 

Subsequent to the Decision and the filing of its Petition for Review with the Court of 

Appeals, Buncher searched for additional information about Conrail abandonments, and 

specifically information about abandonments in the vicinity of Smallman Street. It did so 

because it thought that AVRR's 2-luie iheory was wrong, but also because Buncher realized that 

if it turned out that die Febmary 1984 Abandonment Application did apply to Smallman Street, 

there would be no reason for Buncher to pursue its argument that the STB lacked jurisdiction and 

ask for a Uransfer of the mutter to die Special Court if die outcome there would be the same. 

As a result of its further searches, Buncher received the additional information that was 

the subject of its Motion lo Adduce Additional Evidence submitted to the Court of Appeals. The 

additional information consists of three other abaiidoninent applications that Conrail filed with 

the ICC in May and June 1984, a few months after the Febmary 1984 Abandonment Application 

(the "Additional Evidence"). Copies of the three additional abandonment applications are 

attached to the Affidavit of Joseph M. Jackovic attached hereto. As filed with the ICC, the 

applications were captioned as follows (emphasis added): 
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a. EXHIBIT A 
Application of Consolidated Rail Corporation Pursuant to Section 308(c) of the 
Regional Rail Reorganization Act of 1973, as Amended by Section 1156 of the 
Northeast Rail Service Act of 1981, for Approval of the Abandonment of a Portion 
of the Smallman Street Track in Allegheny County, Peimsylvania, Dated May 23, 
1^84. DockclNo.AB-167 (Sub-No. 57IN); 

b. EXHIBIT B 
Application of Consolidated Rail Corporation Pursuant to Section 308(c) of the 
Regional Rail Reorganization Act of 1973, as Amended by Section 1156 of the 
Northeast Rail Service Act of 1981, for Approval of the Abandonment of a Portion 
of the Smallman Street Track in Allegheny County, Pennsylvania, Dated May 23, 
1984. Docket No. AB-167 (Sub-No. 572N); 

c. EXHIBIT C 
Application of Consolidated Rail Corporation Pursuant to Section 308(c) of the 
Regional Rail Reorganization Act of 1973, as Amended by Section 1156 of the 
Northea.st Rail Service Act of 1981, for Approval of the Abandonment of the 
Smallman Street Branch in Allegheny County, Pennsylvania, Dated June 8, 1984. 
Docket No. AB-167 (Sub-No. 64IN). 

Each of these additional abandonment applications specifically requests approval for 

abandonment of track in "Smallman Street" C'Smallinan Street Abandonment Applications"). 

As such, the applications seek abandonment of the line of railroad that AVRR had argued was 

abandoned by the previously filed Febmary 1984 Abandonment Application that had referred to 

the "Valley Industrial Track." 

The Febmary 1984 Abandonment Application hud requested abandonment of the "Valley 

Industrial Track from its connection with die Fort Wayne Connecting Track in Pittsburgh 

(approximately Milepost 0.0) to the north side of 21" Street (approximately Milepost 0.66)." 

AVRR had argued that the Febmary 1984 Abandonment Application applied to a line of railroad 

located in Smallman Street widiin those Mileposts. The later filed Smallman Street 

Abandonment Applications, however, are directly contrary to AVRR's argument because they 
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are applications that covered ubandonnieiit of track in Smallman Street between Mileposts 0.0 

and Milepost 0.85., i ^ , the same area.' 

These separate abandonment applications would nol have been necessary if the earlier 

February 1984 Abandonment Application had in fact already abandoned the lines in Smallman 

Street, as AVRR's "2-line theory" surmised. The later abandonment applications also show that 

Coruail did not, when filing abandonment applications, refer to the track in Smallman Street as 

the "Valley Industrial Track", a suggestion made by AVRR to prop up its 2-linc theory. The 

Smallman Street Abandonment Applications, therefore, are directly contrary to the conclusions 

that were proffered by AVRR about the Febmary 1984 Abandonment Application. 

IV. Argument 

A. Harsimus Dictates That Jurisdiction Over This Mutter Is With The Special Court. Not 
The Board 

The disposition of this case is controlled by the decision in Harsimus. For the same 

reasons that were discussed in that decision, the Board lacks jurisdiction over AVRR's Petition 

in this case. Harsimus addressed the interplay between the jurisdiction of the Board and the 

exclusive jurLsdiclion of the Special Court established by statute to interpret the orders and 

conveyances that created Conrail. The Special Court that was created by the Regional Rail 

Reorganization Act of 1973, Pub. L. No. 93-236, 87 Stat. 985 (1974) (codified as amended at 45 

U.S.C. § 701 ci sea.) ("3R Act"), was given "original and exclusive jurisdiction" "to interpret, 

alter, amend, modify, or implement any of the orders entered by such court pursuant lo Section 

' The later filed Abandonment Applications covered a "portion of the Smallman Street Track ui 
Pittsburgh from a point (approximately Milepost 0.0) east of 11''' street to a poiiU (approximately 
Milepost 0.3) east of 14* Street" (Exhibit A hereto); and the "Smallman Street Branch in 
Pittsburgh from a point east of 14* Stieet (approximately Milepost 0.3) to a point east of 24* 
street (approximately Milepost 0.85)." (Exhibit C hereto). 
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743(b) of this title in order to effect the purposes or the goals of the final system plan." 45 

U.S.C. § 719(e)(2). For ihe reasons discussed below, AVRR's Petition cannot be mled on 

wiUioul an interpretation of die original Conrail conveyance documents. 

In Harsimus. a petition was filed with the Board asserting that certain rail properties sold 

by Conrail to a private real estate developer were still active lines of railroad because Conrail had 

not obtained audiorization to abandon the lines from the Board. The key inquiry in that case was 

whether property as transfen'ed originally to Conrail (and ihen by Conrail to die developer) was a 

line of railroad or was ancillary spur and yard truck: if it was a line of railroad, abandonment 

authority from the Board was required; if it was a spur or yard track, the Board was by statute, 49 

U.S.C. § 10906, without authority over the matter and no authorization for abandonment was 

required. 

The parties in Harsimus did not dispute that the FSP had designated the property in 

question for transfer to Conrail and that it had in fact been conveyed to Conrail by the original 

Conveyance Orders. The Court concluded, however, that because the determination of the status 

of the track raised an issue of the "nature" of the conveyance to Coiuail, the petition "raises 

substantial questions with respect to the interpretation of the FSP and Ithe Special Court's | 

conveyance orders themselves", 571 F.3d at 19 (citation omitted). The matter therefore fell 

within the "original and exclusive jurisdiction" of the United States District Court for the District 

of Columbia, the successor to the Special Court, and the Board hud no jurisdiction. 

The ruling in Harsimus is implicated in the present case in two ways. First, in the same 

way it arose in Harsimus. AVRR's Petition raised an issue as to whether the easement it claimed 

asserted a right over a through line of railroad or ancillary track (such as spur or yard track). 

Harsimus says that issue of the "status" of particular track conveyed to Conrail requires 
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examination of the FSP and original Conrail conveyance documents and die Special Court has 

exclusive jurisdiction. Harsimus also held, however, that whether trackage was even conveyed 

to Coiiruil is likewise subject to die exclusive jurisdiction of the Special Court. This issue arose 

in die present case when AVRR argued that Conrail had acquired two lines of railroad in diis 

area, an occurrence that can only be confirmed by examining and assessing the original Conrail 

conveyance documents. 

Thus, the same "status of track" issue addressed by the Court in Harsimus is present here. 

AVRR's Petition directiy raised whether the former track over which it asserts an easement -

i.e.. Truck No. 8 or the Valley Industrial Track - was part of a through line of railroad or 

ancillary track not subject to Board jurisdiction. AVRR's Petition contended ihut it had u 

continuing permanent easement over Buncher's property because Conruil had reserved an 

easement in iLs conveyance to Buncher for "the so-called Valley Industrial Track." (AVRR's 

Petition at p. 4). AVRR's Petition alleged that Conrail had never abandoned the track and later 

conveyed the easement by Quitclaim Deed to AVRR. Just as in Harsimus. if die truck was part 

of a "railroad line," us AVRR contended, it could only be abandoned by formal application and 

remained subject to die abandonment authority of the Board. If the track was nol a "railroad 

line" but rather a spur, industrial, switching or side track, as Buncher contended, then it was nol 

within the Board's jurisdiction and, importuntiy, could be abandoned by Conrail without fomial 

audiority from the Board. See 49 U.S.C. § 10906; Chv of Jersey Chv v. Consol. Rail Coro.. 

F. Supp. 2d 2010 WL 3833037 (D.D.C. Sept. 28, 2010) ("No authorization is required . . . 

for abandonment of 'spur, industrial, team, switching, or side tracks.'") 

No less than in Harsimus. the determination of die nature of the track at issue here 

requires an analysis and interpretation of what Conrail received in its original conveyances and 
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the "nature" of the conveyance us to this particular track. That inquiry requires interpretation of 

the FSP and conveyance orders and is within the exclusive jurisdiction of the district court cjua 

the Special Couit. I'he fact that there is a dispute in this case between AVRR and Buncher as to 

the nature and status of the truck means, under Harsimus. dial the Board is without jurisdiction to 

consider the Petition and for dial reason alone the Board's earlier Decision must be reversed. 

See Norfolk Southern Railway Co. Petition for Exemption—in Baltimore City and Baltimore 

County. Md.. Docket No. AB 290 (Sub-No. 31IX), 2010 WL 17BL361 (Board served Muy 4, 

2010) C'Wc cunnot resolve a substuntiul question related to the nature of the truck u-unsferred in 

the FSP") (citing Harsimus). 

Harsimus commits this case lo the exclusive jurisdiction of the Special Court in another 

more fundamentul way. Buncher pointed to the February 1984 Abundonmenl Application filed 

by Conruil thut ubandoned the "Valley Industrial Track," which was the same reference used by 

Conruil in die easement reserved in the 1983 Deed with Buncher. The clear effect of the 

Februury 1984 Abundonmenl Application and the subsequent ICC certificate was that the 

easement rights reserved by Conrail in the 1983 Deed hud been formally abandoned by Conrail. 

To counteract the clear consequences of that abundonmenl, AVRR proposed to the Board its "2-

line" theory, which was conslmcted on die following conientions: 1) that there were at one time 

2 dirough lines of railroad in this area; 2) that bodi became known and referred to by Conrail us 

the "Valley Industrial Truck"; and 3) that while one Valley Industrial Truck was reserved us un 

easement by Conrail in the 1983 Deed with Buncher, it was the other Vulley Industrial Truck that 

wus the subject of the Abundonmenl Application in Februury 1984. That theory has 

jurisdictional implications. 
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To validate the 2-rail line theory, AVRR relied, primarily, on an old inup - the 1919 PRR 

map - which it says showed the presence of 2 lines of railroud between 16* and 21" Streets. The 

2-line theory raises, however, whether 2 through lines of railroud were conveyed to Conrail by 

the FSP and the original conveyance orders. As Buncher pointed out, the FSP and the original 

1976 deed to Coruail identify only one line of ruilroad in this area, i.e.. Line Code 2229. 

(Buncher's Response dated June 25, 2009 at p. 8). The need to consider the FSP and the 

Original Conveyance documents arises because AVRR's "2-line" iheory only completes the 

chain of conveyances necessary lo connect the historical existence of 2 lines to die 1995 uransfer 

to AVRR if it is first determined that Conrail itself was in fact conveyed 2 through lines of 

ruilroud in this area in 1976. By focusing on the 1919 Map, AVRR's argument jumps from 1919 

to 1995 ignoring critical intervening events regarding Conrad's formation, property und common 

catTier rights. As a result, however, there is a failure to answer an essential question: even if 

diere were 2 through lines of railroad ut one lime historicully, were the 2 through lines of ruilroud 

in fact conveyed to Conrail?" That question cannot be skipped over since the answer to-the 

question is essential in order to conclude thut Conrail acquired, retained, did nol abandon and 

then conveyed by quitclaim to AVRR a valid, continuing easement for a through line of railroad 

on the Buncher property. That question, moreover, con only be answered by reviewing and 

interpreting the FSP und original conveyance orders, u matter commilled by statute and by the 

This question becomes compelling when it is considered that the puipose of die FSP wus lo 
distinguish between "rail properties" necessary for operation und diose that were unnecessury 
excess properties, h is certainly not obvious why Conrail, in the 1970's when truck 
transportation had largely displaced rail transportation in the Strip District, would need 2 through 
lines of railroad in the same small area between 16* and 21" Streets considering the alleged "2 
lines" would have shared the same locus (Smallman Street) for some distance and would have 
been less than u block upurt for a short distunce. The fact thut the uiiswer to this question 
requires interpretation of the FSP puts it beyond the Board's jurisdiction. 
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D.C. Circuit's decision in Hursimus to the exclusive jurisdiction of the district court gaa Special 

Court. 

In Harsimus, the Board argued lo the Court of Appeals thut ascertaining the status of 

truck wus an "implicit part" of every abandonment proceeding and it would be difficuh for the 

Board to discharge its responsibilities if questions of track status were handled exclusively by the 

Special Court. See Harsimus. 571 F.3d al 19. The Court rejected that argument, finding no 

conflict between die Board's statutory uudiorily under 49 U.S.C. §§ 10903 und 10906 to uddress 

the abandonment of ruil lines but nol spur, indusiriul, switching or team trucks, and the exclusive 

jurisdiction of the Special Court to interpret the FSP and originul Conrail conveyance documents 

when required. The Court said: 

The Board retains hs authority under Sections 10903 and 10906 to upprovc or 
deny un abandonment application. Under 45 U.S.C. § 719(e)(2), however, the 
district court ^ua the Special Court retains its exclusive jurisdiction to decide the 
antecedent question if il arises, namely, whether the trackage was conveyed by the 
FSP as "part of [the rail carrier's] railroad line." 571 F.3d al 19. 

Thus, the Court rejected the Board's suggestion that it, rather than die Special Court, could 

examine die FSP. At least the position taken by the Board in Harsimus. however, included 

(rather than excluded) un examination of the original Conruil conveyances. Here, post-

Harsimus. by avoiding the inquiry altogether the Board would render an incomplete, 

unsatisfuctory und stututorily defective adjudication. 

In sum, Harsimus identifies two distinct inquiries that are committed to the exclusive 

jurisdiction of the Special Court. One is the "nature" of the original conveyance lo Conrail, "that 

is, us a line of ruilroad or us spur or yard truck." 571 F.3d at 19. That is the issue that arose in 

Harsimus: the parties agreed that the properly in question was included in the conveyance order, 

but disputed the status of the track. The Harsimus decision also stated, however, that the Special 
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Court has exclusive jurisdiction us to "whether the trackuge was conveyed by the FSP as 'part of 

I the rail carrier's] ruilroad lines.'" 571 F.3d ut 20. Thus, in addition to determinations of the 

status of admittedly conveyed trackage, the Special Court has exclusive jurisdiction to determine 

whether particular trackage was even conveyed by the FSP in the first instance. 

Both inquiries are implicated in the present case. By all appearances, usage, descriptions, 

mupping and physical luyoul, the Track No. 8 (u/k/a Vulley Industrial Track) that was once 

located on Buncher's property wus never ucquired, owned, held or used by Conrail us anything 

other than spur, industrial, switching or side track. The definitive answer to the status of the 

truck, as ucquired by Conrail, lies in the FSP and original Conveyance Orders. AVRR 

implicated the other aspect of the Special Court's exclusive jurisdiction when it raised the 2-i'ail 

line theory and asserted that al one lime there were 2 lines of railroad in this area. That historical 

conclusion alone (even if it were assumed to be correct), however, subsumes that Conrail 

acquired 2 lines of railroad, preserved and did not abandon un easement in one of the through 

lines of railroad, and then conveyed it to AVRR. But lo answer diul question requires an inquiry 

into whether 2 lines of railroad "[were] conveyed by the FSP as part of [the rail currier's] 

ruilroad lines," 571 F.3d at 20, a matter committed by statute to the exclusive jurisdiction of the 

Special Court. 

B. The Additional Evidence Reinforces That Proper Jurisdiction Is With The Special Court 
And But Also Exposes The Fatal Fluws In AVRR's Positions 

In the earlier proceedings before Uie Board, and before the Court of Appeals, Buncher 

argued that the 2-line theory proffered by AVRR was not supported by the evidence of record. 

Buncher still contends that the evidence provided by AVRR is insufficient to find Conrail had 

acquired two lines in the area between 16* Street and 21" Street and, more fundamentally as 
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addressed above, Buncher argues thut any detenninution of whut Conrail ucquired must be made 
I 

by the Special Court. That said, and without abandoning those positions, if the Board should 

determine it has jurisdiction, il must reconsider die basis of AVRR's Petition (and AVRR's 

arguments) in light of the Additional Evidence. That examination shows that AVRR's position 

is unsustainable in die face of the Additional Evidence. 

The first impact of the Additional Evidence is that any significance of AVRR's 2-line 

iheory is effectively eliminated. The Additional Evidence shows that even if the existence of 

two luies is assumed — one in Smallman Street and one that crossed Bunchcr's property — 

Conrail filed separate abandonment applications for Smallman Street, the area thut AVRR 

argued was covered by the Febmury 1984 Abandonment Applicution. Because separate 

abandonment applications were filed for Sniullmun Street und for the ureu of Buncher's property 

between 16* Street and 21" Street, the February 1984 Abandonment Application did not apply to 

Smallman Street us AVRR urgued. The Februury 1984 Abundonmenl Application applied lo the 

area within Buncher's property, and the Additional Evidence confirms that Conrail sought and 

obtained authorization to abandon any line of railroad that may huvc once crossed Buncher's 

property. 

i. The Additionul Evidence Shows Thut The February 1984 Abandonment 
Application Did Nol Apply To Smallman Street And Did Apply To The 
"Industrial Valley Track" On Buncher's Property. 

The Additionul Evidence consists of three separate abandonment applications that 

Conrail filed with respect lo track on "Smallman Street" in 1984 (the "Smullman Street 

Abandonment Applications"), the same year Conrail filed the Febmary 1984 Abandonment 

Applications to abandon the "Industrial Valley Track." Copies of the Smallmun Street 

Abandonment Applications are attached to the Affiduvit of Joseph M. Jackovic as Attachments 
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"A", "B" and "C." These three abandonment applications were filed by Conrad with the ICC in 

1984, two on Muy 23, 1984 and one on June 8, 1984, just months after the February 1984 

Abandonment Application that referenced the "Valley Industrial Track." The Smallman Street 

Abandonment Applications requested "approval of the abandonment of a portion of the 

Smallman Street Track in Allegheny County, Pennsylvania," in two cases, and "approval of the 

abandonment of die Smallmun Street Brunch in Allegheny County, Pennsylvania," in the case of 

die third. The diree "Smallman Track" abandonment requests were granted by Orders of the ICC 

in August and September 1984. 

•i 
I 

These separate abandonment uppliculions were filed by Conrail ufler the Februury 1984 

Abundonmenl Application. AVRR had argued in its Reply dated July 15, 2009 seeking to strike 

Bunchcr's submission that the Febmary 1984 Abandonment Application had been granted in 

May 1984 to ubundon a line of railroad on Smallman Street. The Board adopted that conclusion 

in its curlier Decision. The later applications filed by Conruil in May and June 1984 as to 

Smallman Street track, however, would nol have been necessary if the earlier February 1984 

Abandonment Application had already abandoned the line on Smallmun Street, as AVRR 

surmised. 

What this Additional Evidence therefore clearly shows is that die Febmary 1984 

Abandonment Application did not apply to trucks within Smallmun Street. The Febmary 1984 

Abandonment Applicution applied to the "Valley Industrial Truck," which included the area 

within Buncher's property at issue us referenced in the 1983 Deed to Buncher. The Additionul 

Evidence means dial even if a dirough line of railroad ever existed there and was conveyed to 

Conrail, il wus abundoned by the Febmury 1984 Abandonment Application und there was no 

eusement remaining on Buncher's property for Conrail to convey to AVRR when il transferred 
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its railroud properties in 1995. The Additional Evidence, therefore, is directly contrary to die 

reasons offered by AVRR for ignoring the February 1984 Abundonmenl Applicution in the 

curlier proceeding. 

The additionul informution ulso demonstrates beyond question the soundness of the 

principle underlying the decision in Harsimus: that where a dispute raises the need to determine 

what Conrail actually acquired under die FSP and in the 1976 origuial conveyances, the inquiry 

should be made and exclusive jurisdiction lo do so is in die Speciul Court. The additional 

information provided here shows, on a very practical level, diut a more complete und accurate 

adjudication is achieved when the inquiry into what Conrail acquired is pursued rather than 

avoided. 

ii. All Other Aspects Of AVRR's Argument Are Also Refuted By The 
Additional Evidence. 

The Additional Evidence eliminates the import of the 2-line theory und confirms the 

significance of the Febmary 1984 Abandonment Application. Odier aspects of AVRR's 
1 

argument are also refuted hy the Additional Evidence and, when examined in light of the 

Additionul Evidence, diese factors are revealed to provide no support for AVRR's theory that 

uny line of railroad thut crossed Buncher's property was not abandoned. 

Critical to AVRR's argument was its declaration that at some point in lime Conrail began 

referring to "numerous lines of railroud" by the sume name: the "Valley Industrial Track". (Sec 

AVRR's Reply dated July 15, 2009, Verified Statement of R. Peterson at p. 7). This asserted 

"fact" wus essential to AVRR's theory because the Febmary 1984 Abandonment Application 

filed by Conrail and granted by the ICC expressly requested abandonment of the "Valley 

Indusiriul Truck," the exact same reference that Conrail had used just mondis eariier in the 1983 

Deed wilh Buncher diut reserved die easement. AVRR could only "explain" how the Febmury 
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1984 Abandonment Applicution upplied to a different segment of truck than the same one 

referred to in the 1983 Deed if il could imagine that two tracks were both in fact simultaneously 

called the "Valley Industrial Track." 

While the Board's earlier Decision found that the two trucks "were both referred to as the 

Valley Industrial Track" (Decision at p. 8), the only support was the slatement of AVRR's 

President. The Verified Statement of AVRR's President points to references lo "Valley 

Industrial Track" in the 1995 Deed but includes no evidence (other than AVRR's own statement 

that il is so) that the truck on Smallmun Street wus referred to us the "Vulley Indusiriul Track" in 

1984 by Conrail. (See AVRR Reply dated July 15, 2009, Verified Statement of R. Peterson at 

7). In odier words, odier than the self-serving statement by AVRR's President to that effect, 

there is no evidence thut the two lines of railroad envisioned by AVRR were both referred to as 

the "Valley Industrial Track" by Conrail at the time of the Febmary 1984 Abandonment 

Application. The Additional Evidence, however, is direct evidence of how Conrail did in fact 

refer to any line of ruilroad in Smallman Street in the highly relevant context of actual 

abandonments. Il plainly did not refer to it us the "Valley Industrial Track." 

AVRR also pointed to an earlier ubandonment application that was filed in 1972 by the 

trustees of the Perm Cenlrul Ruilroud, before the FSP und before the original conveyances to 

Conrail. That upplication was filed lo abandon a 0.2-mile .section of track between 12* Street 

and 14* Street. (Buncher Reply dated June 2, 2009, Ex. C). AVRR argued that if, in 1972, the 

ICC had granted the request by the Penn Central Tmstees to ubundon a section of rail between 

12* Street and 14* Street, then it would have been irrational and nonsensical for Conrail, oidy 

twelve years later, to ubundon u line between 11* Street und 21" Street thut encompassed 12* 

through H"" Street. Compounding the eiTor of its proposed 2-liiie theory, AVRR said the later 
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Febmary 1984 Abandonment Application only made sense if it applied to a second line, since if 

there wus only one line, the luter Conruil abandonment would have been redundant to the extent 

it included the ureu between 12* Street und 14* Street.' 

The illogic of deducmg from the 1972 Abandonment Application that the later Febmary 

1984 Application upplied to another, second line is exposed by the Additional Evidence. It 

shows that Conrail did in fact file a later abandonment upplication dial may have covered the 

sume urea, und the reasons do muke sense. There are muny reusons an abandonment application 

would include some ureas poteniially covered by prior applicutions, such as to insure closure, 

completeness, und uvoidance of "gaps and gores" in descriptions or recitals. The Additionul 

Evidence shows dial the questionable inferences suggested by AVRR are just wrong. 

The Board ulso needs to reconsider the view tukcn in its earlier Decision thut "we find 

Conrad's actions telling." (Decision at p. 9). Here, AVRR pointed to the 1995 Quitclaim Deed 

itself and reference in the Quitclaim Deed to the 1983 easement was included in the 1995 Deed, 

and on that basis, the Board found: "Conrail believed that il had an active interest there to sell." 

(Decision at p. 9). ThLs statement constitutes an inference about the state of mind of Conrail at 

die time of the 1995 Quitclaim Deed from the inclusion therein of a reference lo the 1983 Deed 

dial reserved the easement. Such an inference, however, is flawed as a matter of law. 

Pennsylvania law holds that "a quitclaim deed is one which purports lo convey, and is 

understood lo convey, nothing more than the interest or estate of which the grantor is seized or 

pos.sessed, if uny, at the lime." Stewurt v. Chemickv. 266 A.2d 259, 267 (Pu. 1970) (emphusis 

^ The jurisdictional argument is implicated by this factor a.s well since it attributes signilTcunce to an event - the 
1972 Abandonment Application - that occurred betbre the FSP and originul conveyances to Conrail but without 
cont>idering those critical documents, This matters because the FSP specifically considered the property that had 
been abundoned by the 1972 Abandonment Application between 12"' Street and 14''' Street. (See Verified Statement 
of J. Jackovic dated June 23, 20()9; FSP at 744). If there were any significance to the 1972 Abandonment 
Application, it could be relied on after the FSP and the original conveyance documents were considered for what 
effect those events had on the status of the line between 12"* Street and 14"' Su-eet. 
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added); see also. Greek CaUiolic Congregation of Borough of Olyphant v. Pluinmcr. 12 A.2d 

435, 437 (Pa. 1940) ("Quitclaim deeds, long known to die law, are used when a party wishes to 

.sell or odierwise convey un interest he muy think he hus in lund but does not wish to warrant his 

title. . . . The distinguishing characteristic of a quitclaim deed is that it is a conveyance of the 

interest or title of the grantor in and to die property described, radier than the property itself.") 

(emphasis added). Thus, under Pennsylvania law, the grantor under a quitclaim deed is suying "I 

may own it or I may nol own il" but the grantor is not providing any covenant or warranty of title 

and is not uccountable lo the grantee if in fact it owns nothing at ull. The grantee uccepts 

whatever interest the grantor may have. While u quitclaim deed is a useful means of preventing 

further entanglement with the grantor, it is just as likely (and perhaps more so) that it conveys 

nodiiiig instead of something. Given this legal status of quitcluim deeds, it is not uccurale to rely 

on diut 1995 Deed us "telling" evidence of Coiirail's state of mind or to support a finding that 

Conrail believed it had an active interest lo sell."* 

Here as well, the Additional Evidence mukes this conclusion even more suspect und 

unreliable. The Additional Evidence shows abandonment of the Valley Industrial Track between 

16* Street and 21" Street in the area of Buncher's property. The Quitcluim Deed cun only be 

interpreted as Pennsylvania dictates; the grantor is not staling it has title, only that the grantee 

gels what the grantor has, which could be nothing. 

Finally, in the earlier proceedings before the Board, AVRR also argued that even if the 

February 1984 Abandonment Application did apply lo the rail line easement it .sought, the 

No direct evidence from Conrail itself was provided by AVRR in this proceeding. This is the 
case even diough AVRR went to Conrail in 2008, just a few mondis before filing its Petition, to 
request Conruil lo execute the Corrective Deed that added the description for the easement at 
issue and even though AVRR submitted die Verified Statement of James E. Sireetl, the President 
of its parent company. Carload Express, hic, who had once worked for Conrail ft-om 1969 lo 
1978. (See Verified Statement of James Streetl, attached to AVRR's Reply dated July 15, 2009). 
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abandonment wus not effective becau.se no one has been able to locate a consummation letter 

from Conruil confimiing the dute on which the abandonment actually took place. AVRR argued 

dial the submission of such a letter by Conrail was a "condition" to die effectiveness of the ICC 

Order grunting the Febmary 1984 Abandonment Application and, in the absence of proof of such 

a letter, this Board should ignore the abandonment dial was granted by the ICC and find that the 

line is still in existence and active. This argument is unsound. 

First, the sending of die letter by Conrail was not a "condition" to die effectiveness of die 

Febmary 1984 Abandonment Application. The ICC Certificate und Decision grunting the 

authority for the ubundonment specificully stales: 'This certificate and decision is effective upon 

service." (Buncher Reply dated June 2, 2009, Ex. G). Since the grunt of the abandonment 

authority wus effective upon service and not conditional, the jurisdiction of the ICC (now STB) 

wus concluded. Lucas v. Township of Bethel. 319 F.3d 595 (3"̂  Cir. 2003) (where a grunt of 

abandonment authority under NERSA is made without condition it concludes the agency's 

jurisdiction). 

Second, AVRR's argument makes no sense. The ICC Order did not provide thut uny 

letter or notice was required to be filed within any stated period of time or stale the consequences 

of any failure to file the letter. This reference lo a letter was intended to be informational not 

substantive. If AVRR's argument were accepted, it would mean that any easement it alleges to 

hold is entirely ephemerul, subject to being extinguished if a consummation letter from Coiurail is 

ever located or filed. 

Finally, it is AVRR's burden in diis proceeding lo prove die existence of a vulid, 

continuing casement. In the fuce of all the overwhelming evidence to the contrury — the 

Febmary 1984 Abandonment Application, the removal of the tracks, the fact that the Order 
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granting die ubandonment was effective upon service and was issued under procedures then in 

effect to expedite Conrail's abandonment process under NERSA — AVRR cannot satisfy thut 

burden by simply positing thut ull of that evidence is outweighed by the inability of any party to 

locate a letter more than 25 yeurs ufter the abandonment upplicution was granted. 

V. Conclusion 

For the reasons set fordi above, Buncher respectfully requests the Board issue an order 

determining dial the Board has no jurisdiction over AVRR's Petition or, alternatively, declaring 

that AVRR does not have an active rail eusement over Buncher's property and denying the 

Petition. 

Respectfully submitted. 

\hJi.. 5 r r ^^iJiy^n^^ 

Dute: April 11,2011 

Edwurd J. Fishman 
Lewis Brown, Jr. 
K&L Gates, LLP 
1601 K Street NW 
Wushington, DC 20006-1600 
202-778-9000 (Phone) 
202-778-9100 (Fax) 

Joseph F. McDonough 
Manion McCtonough & Lucas, P.C. 
Suite 1414, U.S. Steel Tower 
600 Grant Street 
Pittsburgh, PA 15219 
412-232-0200 (Phone) 
412-232-0206 (Fax) 
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cc - R. D. Cohen - F 
D. E. Yerks 
E. C. Molengraft 

T. Orsborn 
T. J. Hieber 

from 
G. M. Williams, Jr. 

6-6-84 

May-23, 1984 

Mr. James H. Bayne 
Acting Secretary 
Interstate Commerce Commission 
Room 1312 
12th and Constitution Avenues, NW 
Washington, DC 20423 

Re: Application Under Section 3.08(c) of the Regional 
Rail Reorganization Act of 1973, as enacted by 
Section 1156 of the Nort±east Rail Service Act of 
1981, for abandoiunent of A Portion of the Smallman 
Street Track in Allegheny County, Pennsylvania 
Docket No. AB 167 (Sub No. 572N) 

Dear Mr. Bayne: 
I 

Enclosed for filing witih the Commission are the original 
and six copies of the above described application. This 
application is submitted under Section 308(c) of the Regional 
Rail Reorganization Act-of 1973, as enacted by Section 1156 
of the Northeast Rail Service Act of 1981. Notice of Insuf-r 
ficient Revenue was filed October 12, 1983. 

Copies of the application have been served on the 
shippers and other persons designated on the attachment to 
this letter. 

Please stamp and return the enclosed extra copy of this 
letter to acknowledge receipt. 

Very truly yours. 

Charles E. Mechem 
Senior General Attorney 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

CEM/km 

Enclosures 
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May 2 3 , 1984 
Page 2 

cc: The Honorable Richard L. Thornburgh 
Governor, Commonwealth of Pennsylvania 
State Capitol 
Harrisburg, PA 17120 

Pennsylvania DOT 
1200 Transportation and Safety Building 
Harrisburg, PA 17120 

Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17120 

Rail Services Planning Office 
12th and Constitution Avenues, NW ' 
Washington. DC 20423 

Harry C. Dennis 
Office of Federal Assistance 
(RFA-23) 
Federal Railroad Administration 
400 Seventh Street, SW 
Washington, DC 2003& 

Mr. Wayne A. Michel 
Office of Proceedings 
Interstate Commerce Commission 
12th & Constitution Avenue, NW-
Washington, DC 20423 

Director, Extension Service 
Dr. J.M. Beattie 
Agrl. Administration Bldg. 
Pennsylvania.State University 
University Park, Pa. 16802 

Bureau of Outdoor Recreation 
U.S. Dept. of Interior 
18th & Constitution, NW 
Washington, DC 20240 

Office of the Special Counsel 
Interstate Commerce Commission 
Washington, DC 20423 
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May 23, 1984 
Page 3 

Military Traffic Management 
Command - Nassif Building - Room 720 
STOP 105 MT-SA 
Washington, DC 20315 

National Railroad Passenger Corporation 
400 North Capitol Street, NW 
Washington, DC 2O0O1 

Railroad Retirement Board 
844 North Rush Street 
Chicago, IL 60611 

Railway Labor Executives Association 
Railway Labor Building 
400 1st Street, NW 
Washington, DC 20001 

William B. Parker 
Chief, Market Planning 
U. S. R. A. 
955 L'Enfant Plaza, North - SW 
Washington, DC 20595 

Byrnes & Kiefer Company 
13th and Snetllman Street -
Pittsburgh, PA 15222 

Hock Seed Company 
13th and Smallman Street 
Pittsburgh, PA 15222 

Steve Branca 
Department of City Planning , 
Public Safety Building 
Pittsburgh, PA 15219 

Adelman Lumber Company 
13th and Smallman Streets 
Pittsburgh, PA 15222 
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May 2 3 . 1984 
Page 4 

bCC: L. S. 
S. M. 

Crane 
Reed 

A. Schimmel 
J. A. 
R. B. 
B. B. 
W. B. 
C. N-
R. W. 
C. W. 
R. F. 
J. F. 
L. A. 
D. W. 
J. E. 
G..M. 
A. T. 
C. E. 
W. H. 

Hagen 
Hasselman 
Wilson 
Newman, Jr. 
Marshall 
Garbett (Attn: 
Owens 
Bush 
Folk 
Huff 
Mattson 
Musslewhite 
Williams, Jr. 
Lewis 
Wogan 
Sheppard 

R. von dem Hagen 
V. H. 
K. L. 
J. A. 
J. E. 
J. W. 
B. J. 
J. T. 
E. H. 
R. E. 

Green 
MacKavanagh 
Sees 
Sandefur 
Dietz 
Gordon 
Sullivan 
Follweiler 
Gratz 

Saul Resnick) 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

APPLICATION OF CONSOLIDATED RAIL 
CORPORATION PURSUANT TO SECTION 
308(c) OF THE REGIONAL RAIL REOR­
GANIZATION ACT OF 1973, AS AMENDED 
BY SECTION 1156 OF THE NORTHEAST 
RAIL SERVICE ACT OF 1981, FOR 
APPROVAL OF THE ABANDONMENT OF 
A PORTION OF THE SMALLMAN STREET 
TRACK IN ALLEGHENY COUNTY, 
PENNSYLVANIA 

DOCKET NO. AB 167 
(SUB NO. 572N) 

Charles E. Mechem 
General Attorney 
Consolidated Rail Corporation 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

May 23, 1984 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

DOCKET NO. AB 167 
(SUB NO. 572N) 

APPLICATION OF CONSOLIDATED RAIL 
CORPORATION PURSUANT TO SECTION 
308(c) OF THE REGIONAL RAIL REOR­
GANIZATION ACT OF 1973, AS AMENDED 
BY SECTION 1156 OF THE NORTHEAST 
RAIL SERVICE ACT OF 1981, FOR 
APPROVAL OF THE ABANDONMENT OF 
A PORTION. OF THE SMALLMAN STREET 
TRACK IN ALLEGHENY COUNTY, 
PENNSYLVANIA 

TO THE INTERSTATE COMMERCE COMMISSION, WASHINGTON, DC: 

1. The name of applicant is Consolidated Rail Corpora­

tion (Conrail). Correspondence relating to tJiis application 

should be addressed to Charles E. Mechem, General Attorney, 

1138 Six Penn Center, Philadelphia, Pennsylvania 19103. 

2. Applicant is a common carrier by railroad subject 

to the Northeast Rail Service Act of 1981 (NERSA). 

3. Conrail files this application pursuant to Section 
I 

308(c) of the Regional Rail Reorganization Act of 1973 (RRR 

Act), as amended by Section 1156 of NERSA. A copy of said 

statute is attached hereto as Exhibit A. 

4. By t h i s application Conrail requests the. Commis­

sion's approval of the abandonment of the line of rail 
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approximately 0.3 mile in length described below and situated 

in Allegheny County, Pennsylvania: 

A portion of tihe Smallman- Street Track in Pitts­
burgh from a point (approximately Milepost 0.0) 
east of 11th Street to a point (approximately 
Milepost 0.3) east of 14th Street. 

The above-described line will hereafter be referred to as the 

Subject Line. 

5. Attached as Exhibit B is a map showing the location 

of the Subject Line. 

6. Attached hereto as Exhibit C is a summary, or 
> 

condensed statement, based on the most recent studies avail­

able to Conrail, setting forth (a) "revenues attributable," 

(b) an estimate of "avoidable costs for the "Subject Line, and 

(c) an estimate of the subsidy that would be required to keep 

t h e line in operation. Exhibit C includes an estimate of the 

cost of the work that would be required to preserve the 

Subject Line in FRA Class 1 condition. Attached hereto as 

Exhibit D is a statement of the value of the Subject Line, 

which discloses that Conrail claims no net liquidation value 

for the Subject Line. Pursuant to Section 308(d) of the RRR 

Act the aforesaid revenue, cost, and subsidy information jwill 

be furnished, on request, to any responsible person other 

than a recipient of this application who seriously desires to 

consider making an offer of financial assistance. 

-2-
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7, within fifteen days after the filing of this 

application, persons desiring a more detailed statement 

setting forth the basis upon which the subsidy estimate was 

calculated, may request such information in writing. Such 

detailed statement will be furnished witjiin fifteen days 

after receipt of tihe request. 

8. All requests for information specified above as 

well as offers of finamcial assistance should be made in 

writing to C. E. Mechem, Room 1138 Six Penn Center, Philadel­

phia, PA 19103. Copies of such requests and offers, includ­

ing the applicable docket niunber, should be sent to the 

Office of the Secretary, Case Control Branch, Room 1312, 

Interstate Commerce Commission, Washington, DC 20423. The 

following notation should be typed in bold face type at the 

lower left hand comer of envelopes containing offers: "Rail 

Section AB-OFA." 

9. Recipients-of this application are advised that any 

l̂ erson requesting infonnation or assistance w i t h respect to 

the abandonment provisions of the Northeast Rail Service Act 

or the requirements and procedures governing offers of 

financial assistance (including proof of financial responsi­

bility) may contact the ICC Office of Proceedings, Rail 

Section (telephone 202-275-7245). 

-3-
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WHEREFORE, Applicant requests that the Commission, 

within 90 days after the filing hereof, approve the abandon­

ment of the Subject Line identified in Paragraph 4 above. 

Respectfully submitted, 

Charles E. Mechem Z^-
General Attorney ^ ^ J 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

-4-
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VERIFICATION 

COMMONWEALTH OF PENNSYLVANIA 

COUNTY OF PHILADELPHIA 
SS 

G. M. WILLIAMS, JR. makes oath and says that he is 

Assistant Vice President, Regional Market Development of 

Consolidated Rail Corporation, the applicant herein; that he 

has been autJiorized by proper corporate action on the part of 

said applicant to. verify and file with the Interstate Com­

merce Commission the foregoing application; that he has 

general knowledge of the facts and matters relied upon in 

such application; and that all representations set forth 

therein are true and correct to the best of his knowledge, 

information and belief. 

(Ŷ ifV L . ^ O Q / ^ , - . 
^ 

G. M. WILLIAMS, JR. 

Sworn to and Subscribed 

before me this Ẑ /«.<, day 

of X w . 1984. 

^ Notĵ ry Public 
Rosemary C. Williams 

Notary Public, Phiia., Phila. Co. 
My Ccmmiisfpn fxpires /Aay 2, 1987 

r 
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EXHIBIT "A' 

3 

» n 
w o 

IS 
• 14 

" 2 
;>| 

3 



Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 24 

Cbi:eolida't«dr 4tail Corporacion 
Appi icat icn for Abandonment 

Dockec AB-167 
Sub No. 572 N 

' 

Stace(s): PA 

EXHIBIT B 
LOCATION AND HAP 

S-.IALUMAN STREET TRACK 
At Pittsburgh 

East Side of 11th Street (Approx. M.P. 0,0) to 
East of 14th Street (Approx. M.P. 0.3) 

Counties: Allegheny 

% PITTSBURGH 

PROPOSED ABANDONMENT 

Eiihibi t B - Page 1 of 1 
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i - o n s o i I a a r e o K a i i u o r p o r a i i o n 
( A p p l i c a t i o n f o r Abandonmen t 

i u L u o c K e t A y - 1 6 / i u t j N o - J>i^L_H 

E y H t D I T _ C 

BgyEMyE_AND_C05T_D.i|sIA 
SMALLMAN STREET TRACK 

( A p p r o x . M . P . 0 . 0 ) t o ( A p p r o x , M . P . 0 . 3 ) 

YEAR -190:? DARLOftDS 

L i ne 
No 

Bdse Yr 
<902 

E.st Sub 
1982 

1 — 
18971$ 

Gl 

P r o J Sub 
199A 

1 F r t Rev O r i g / T e v M On Etranch . 
A L l O t h e r Rev and Incoc i te . . -

T o t j L Revenues A t + r.i b u t a b l e 

1 8 9 7 
0 

199-'» 
0 

16971 1897 1994 
,. 

1 457 I 
901 

2291 
0 ! 

891 
01 
01 

18651 
24701 

4a 
b 
c 
ci 
e 
f 

Ma i n t . o f Uay i . S t r u c t u r e s , 
ha i n t e n d nee o f E - i u i p i n e n t . , 
Transportation 
General Administration. . . 
Freight Car Costs . . . - , 
Revenue Taxes - . 
Property Taxes , 

Total On-Branch Costs . , 
Off Branch Co.'.;ts , 

145? 
90 

0 
89 
0 
0 

1865 
247G 

1669 
93 

243 
0 

92 
0 
0 

2099 
2673 

Total Avoidable Costs 4335 1 4335 4772 

0 
9 

10 

Subsidization Costs 
Rehabilitation 
Administrative Costs. . . . 
Casualty Reserve Account. . 

Total Subsidization Costs 

/'//////////I 
///////////'I 
/////////•//I 

/•///,'//////I 

///////////I 
///////////I 

42843 
\ 14 
11 

42943 
120 
12 

42968 42975 

1 la 
b 
c 

12 

13 

Return on Valuation 
Uorking Capital . . 
Net Salvage Value . 
Estimated Value of Real Estate. 

Total Valuation of Property . 
Rate of Return 

Total Return on Value - . . . 

/ / / / / / / / / / / \ 
/ / / / / / / / / / / • \ 

/ • / / / / / / / / / / \ 
/ / / / / / / / / / / \ 
///////////I-
Y / / / / / / / / / / \ 
///////////I 
///////////I-
///////////t 

74 
G 
0 

B4 
0 
0 

74 
1 7.1% 

84 
1 7.17. 

13 15 
1 

24381/////////'// 
5601/////////// 

1/////////// 
29981/////////// 

14a 
b 

Avoidable Loss FroiD Operations. 
Opportunity Costs . . 

Total Avoidable Loss. . 

/////////// 
/////////// 
/////////// 
/////////// 

15 

* 
Date 

Estimated Subsidy 
<lines 6, 10 and 13 less line 3> 

///////////I 45419 
///////////I =========== 

4 5 7 6 9 

c OMP u t ed December 2 8 , 1983 E x h i b i t C, p a g e 1 o f 2 
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Cons.o^iilated Rail Corporation 
Application for Abandonment 

Docket AB-167 
Sub No. ?72 W 

EXHIBIT C 
REVEWJE AND COST DATA 

SHALLMAN STREET TRACK 

(Approx. M.P. 0.0) to (Approx. M.P.' 0.3>-

Revenue and Coat Data calculated using Che cost mathodologies and standards 
prescribed by A9 CFR, Part 1121, as nodified by the CooBission in Finance 
Docket 29623. 

LINE 
NO 

FOOTNOTES 

4F 

4G 

IIB 

lie 

Conrail pays no state revenue taxes as a result of an exemption froo 
such taxes- provided to Conrail by Section 217 (c) of Che Regional Rail 
Reorganization Act of 1973, s » anended by Che Northeast Rail Service Act 
of 1981. 

Conrail pays no state-levied property taxes as. a result of an exemption 
from such taxes provided to Conrail by Section 217 (c) of the Regional 
Rail Reorganization AcC of 1973, *a aaesded by tha Northeast Rail 
Service Act of 1981. Conrail continues co pay. property taxes levied 
by political subdivisions o£ Scaces, as auch taxes are not subject 
to the exemption. 

Rehabilitation required during first subsidy year only. Five year 
rehabilitation is estimated ac $^2.8^3 

See Exhibit D (Estimated Nee Liquidation Value) of thia application 
for an explanation of Che basis for establishing the Net Salvage Value. 

See- Exhibit 
for an 
of Real Estate 

libit D (Estimated Net Liquidation Value) of this application 
explanation of the basis for establishing the Estimated V i l a e 

Exhibit C Page 2 of 2 
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C O P S o l ' d " t e d Bail Corporation 
.Appiic^cion for Abandonment 

D o c k e t AB-167 
Sub No. 572 N 

EXHIBIT P 

ESTIIIMED SET LIQUIDATION VALUE 

SMALLHAN STREET TRACK 

(Approx. M.P. 0.0) to (Approx. M.P. 0.3 ) 

1. 

t 
a. 
b. 
e. 

3. 

4, 

9. 

ft. 

r. 

•: 
9. 

i a 

(boas track Mhftga 

Takaup ooatK 
C o f w v i o n n a c k . . . . . . . . . . . . . . . . . . . . . . . . . 
Turnetils 
RoadenasingtaatoruiMt 

Tacat tskaup eoeii 

Nailracfcsahraga 

(| loa't iaa*l lM3| 

Oreaa salvao** oommuntealions and stgnals. 

Ceatioramow. 

Nal eemmuniestloM and signal sahrao* 

• OinaS leas Una t> 

N«lbrid9saiidtalldinQsal«a«a' 
TetalnetasivBgavalua 

(sum ol Unas 4,7 and tt-

Estlmaiadvalwaolundartyine'aalasuts . 

EstlmaiidNatUqaldatienVatua 
OinaaplMllnaim 

•FOOTNOTE 

St r ee t r a i l r o a d . The gross salvage value i s exceeded by or equal to 
the cos ts for removal. Conrai l has no r e a l e s t a t e i n t e r e s t in the l ine 
and does not claim a nt t l lquidft t ior: va lue . 

Page 1 of 1 
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ONRAIL MEMORANDUM 
a-4C Hw f^82 

DATE: July 1, 1985 

TO: DISTRIBUTION 

FROM: J. P. Betak j L / ^ LOCATION: Tim. 1601 - 1528 Walnut St. 

SUBJECT; Lines Cleared for Dismantling 

The Smallman Street Track (Sub No. 572N) at Pittsburgh, PA from 
MP 0.00 to MP 0.30 is cleared for dismantling. This line was 
filed for abandonment on May 24, 1984 and approved by the ICC on 
August 31, 1984. The line was embargoed on March 5, 1985 and 
the 120-day date was December 29, 1984. 

Please note that an approved AF£ is required prior to physically 
dismantling the subject lines. 

Before dismantling track or disponing of real estate, Messr. 
Gordon and Huff should comply with applicable state requirements 
regarding crossings and bridges as well as state requirements 
regarding the disposition of abandoned right-of-way. 
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1 ^ . 

f , ^ 

- 2 -

DISTRIBUTION: 

\ 

L . 
S . 

c. 
R. 
G. 
B . 
W. 
S . 
C . 
J . 
J . 
B . 
L . 
G. 
J . 
C . 
D . 
T . 
C . 
J . 
J . 
J . 
D . 
W. 
J . 
R. 
W. 
L . 
T . 
W. 

S t a n l e y C r a n e 
M. Reed 
N. M a r s h a l l 
B . H a s s e l m a n 
C . Woodward 
B . W i l s o n 
B . Newman, J r . 
Resnl(5k 
U rktopnis 

T . WhatAnough 
F . / F o l M 
J . / G o t d o n 
A./ H\j[^ 
MJ 
T, 
E, 
W 
H 

W i l l i a m s , J r 
S u l i v a n 
wjjfrgan 
M a t t s o n 
Ramsey 

E.I Mechem 
E.\ S a n d e f u r 
F . \ J a e g e r 
J . B a f f a 
F . Donovan 
G. Kemmerer 
T, O r s b o r n 
L . T e e t e r 
G. J o n e s 
E . W i l l i a m s 
J . O ' B r i e n 
R . O a t e s 

1838 Six Penn Center 
1846 Six Penn Center 
1810 Six Penn Center 
1740 Six Penn Center 
1534 Six Penn Center 
1842 Six Penn Center 
955 L'Enfant Plaza 
1040 Six Penn Center 
1744 Six Penn Center 
401-1528 Walnut Street 
950 Six Penn Center 
1640 Six Penn Center 
901-1528 Walnut Street 
1238 Six Penn Center 
1200-15 N. 32nd Street 
801-1528 Walnut Street 
806 Six Penn Center 
1601-1528 Walnut Street 
1138 Six Penn Center 
901-1528 Walnut Street 
901-1528 Walnut Street 
1640 Six Penn Center 
1138 Six Penn Center 
1634 Six Penn Center 
1601-1528 Walnut Street 
1640 Six Penn Center 
1101-15 North 32nd Street 
601-Six Penn Center 
1338-Six Penn Center 
1601-1528 Walnut Street 

cc: R. E. Gratz 
* C. A. Bassani 

D. E. Yerks 
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TOt 

.•!• 4%a,Mvi.-.'.'V-'-'. •'^.J ^"[-l-
1 , - ' . - / f t * . - ' . 

• ^ < - . A - ^ t : ' " ' ' ~ 

G. M. Wil l iams, J r . 
Room 1601 
1528 Walnut S t r e e t 

MEMORANpUM^. 
(Mc NW i»«ir • 1 .w 

•.Vis ••'..• 

DATE:' September 1 , 1984 

FROMx Charles E. Mechem 
Room 113& 
Six Penn Center 

SUBJECT:' ICC Abandonment Orders t S ^ ^ ^ 

By orders served August 31 and September 5, copies of 
which are attached, the Commission has approved the following 
Window II abandonments: 

Line 

Smallman Street Track 
Smallman Street Track 
Logansport Secondary Track 
South Bend Secondary Track 
Goshen Industrial Track 
Niles Industrial Track 
Oxford Road Branch Cluster 
Pittsburgh/Columbus Panhandle 
Olney Running Track 
7X Track 
Westmorelemd Street Branch 
Raritan Nort;h Shore Branch 
Logansport Secondary Track 
Racine Avenue Line 
Sheunokin Secondary Track 
Pittsburgh/Chicago Main Line 
Terre Haute-Lenox Main Line 
Hulman Lead Track 
Indian Creek Secondary Traclc 
South Chicago and Southern- Track 

I will appreciate your letting me know when Conrail 
implements these orders by (1) embargoing the lines and 
(2) cancellation of relevant tariffs. ' 

CEM/km 

Enclosures 

Sub N o . 

6 1 8 C J - J 
672 •• 
682 " 
689 f\jU 
6 9 9 ^ © ^ 
7 1 3 f=^L^ 
719 /*.<><«» 
728 C//N 
736 It-OP 
755 A^vo< 
760 c^u" 
772 •• 
779 H-Of* 
789 <Lh.' 
800 •* 
830 Cf A 
843 Ci ' i^ 
844 O i ; 
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/ D2 
' J . ^ . > INTERSTATE COMMERCE COMMISSION SERVICE DATE I 

CERTIPICATE AND DECISION AUG 3 1 WRi 

Docket No. AB-167 (Sub-No. 572N) 

CONRAIL ABANDONMENT IN ALLEGHENY COUNTY, PA _ 

Decided: August 28, 1984 

On May 24, igB̂ J, Consolidated Rail Corporation (Conrail) 
filed an application pursuant 'to section 308 of the Regional Hall 
Reorganization Act of 1973^/ to abandon a total of 0.3 miles of 
track known as the Smallman Street Track, which extends from a 
point near milepost 0.0 east of 11th Street to a point near 
milepost 0.3 east of IMth Street In the City of Pittsburgh, in 
Allegheny County, PA. 

Under section 308(c) the Coraralsalon must grant any 
application for abandonment filed by Conrail within 90 days after 
the date auch application la filed unless an offer of financial 
assistance is made pursuant to section 308(d> during that 90-day 
period. 

The time for the filing of offers of financial assistance 
has expired without a bona fide offer. In the absence of such an 
offer, an appropriate certificate and decision should be entered. 

It is certified; Conrail la authorized to abandon the line 
described above. 

It is ordered: 

This certificate and decision is effective upon service, . 

By the Commission, Division 2, commissioners Gradison, 
Taylor, and Sterrett. Commissioner Taylor is assigned to this 
Division for the purpose of resolving tie votes. Since there 
was no tie in this matter, Commissioner Taylor did not participate. 

James H. Bayne 
(S£2^) Secretary 

1/ This section was added by the Northeast Rail Service Act of 
1981. Pub. L. 97-35. 
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CONRAIL 

Nay 23, 1984 

Mr. James H. Bayne 
Acting Secretary 
Interstate Commerce Commission 
Room 1312 
12th and Constitution Avenues, NW 
Washington, DC 20423 

Re: Application Under Section 308(c) of the Regional 
Rail Reorganization Act of 1973, as enacted by 
Section 1156 of t:he Northeast Rail Service Act of 
1991, for abandonment of A Portion of the Smallman 
street Track in AlleghenS*^©«tty, Pennsylvania 
Docket No. AB 167 (Sub Ap^ 572Nr 

Dear Mr. Bayne: 

Enclosed for filing with the Commission are the original 
and six copies of the above described application. This 
application is submitted under Section 308(c) of the Regional 
Rail Reorganization Act of 1973, as enacted by Section 1156 
of the Northeast Rail Service Act of 1981. Notice of Insuf­
ficient Revenue was filed October 12, 1983. 

Copies of the application have been served on the 
shippers and other persons designated on tihe attachment to 
this letter. 

Please stamp and return the enclosed extra copy of this 
letter to acknowledge receipt. 

Very truly yours. 

Charles E. Mechem 
Senior General Attorney 
1138 Six Penn Center Plaza 
Philadelphia, FA 19103 
(215) 977-5017 

CEM/km 

Enclosures 

<ON401IOA1ID«A11 COBPOBAIICN SIX kiENri ( i r j I C B » M A Z A P H I I A D H P H I A P A I 4 ' 0 J 
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May 23, 1984 
Page 2 

cc: The Honorable Richard L. Thornburgh 
Governor, Commonwealth of Pennsylvania 
state Capitol 
Harrisburg, PA 17120 

Pennsylvania DOT 
1200 Transportation and Safety Building 
Harrisburg, PA 17120 

Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17120 

Rail Services Planning Office 
12th and Constitution Avenues, NW 
Washington, DC 20423 

Harry C. Dennis 
Office of Federal Assistance 
(RFA-23) 
Federal Railroad Administration 
400 Seventh street, SW 
Washington, DC 20036 

Mr. Wayne A. Michel 
Office of Proceedings 
Interstate Commerce Commission 
12th & Constitution Avenue, NW 
Washington, DC 20423 

Director, Extension Service 
Dr. J.M. Beattie 
Agrl. Administration Bldg. 
'Pennsylvania State University i 
University Park, Pa. 16802 

Bureau of Outdoor Recreation 
U.S. Dept. of Interior 
18th & Constitution, NW 
Washington, DC 20240 

Office of the Special Counsel 
Interstate Commerce Commission 
Washington, DC 20423 
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May 2 3 , 1984 
Page 3 

Military Traffic Management 
Command - Nassif Building - Room 720 
STOP 105 MT-SA 
Washington, DC 20315 

National Railroad Passenger Corporation 
400 North Capitol Street, NW 
Washington, DC 20001 

Railroad Retirement Board 
844 North Rush Street 
Chicago, IL 60611 

Railway Labor Executives Association 
Railway Labor Building 
400 1st Street, NW 
Washington, DC 20001 

William B. Parker 
Chief, Market Planning 
U. S. R. A. 
955 L'Enfant Plaza, North - SW 
Washington, DC 20595 

Byrnes & Kiefer Company 
13th and Smallman Street 
Pittsburgh, PA 15222 

Mock Seed Company 
13th and Smallman Street 
Pittsburgh, PA 15222 

Steve Branca 
Department of City Planning 
Public Safety Building 
Pittsburgh, PA 15219 

Adelman Lumber Company 
13th and Smallman Streets 
Pittsburgh, PA 15222 
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May 23 , 1984 
Page 4 

bcc : 

^r^ 

L. S. 
S. M. 

Crane 
Reed 

A. Schimmel 
J. A. 
R. B. 
B. B. 
W. B. 
C. N. 
R. W. 
C. W. 
R. F. 
J. F. 
L. A. 
D. W. 
J. E. 
G. M. 
A. T. 
C. E. 
W. H. 

Hagen 
Hasselman 
Wilson 
Newman, Jr. 
Marshall 
Garbett (Attn: 
Owens 
Bush 
Folk 
Huff 
Mattson 
Musslewhite 
Williams, Jr. 
Lewis 
Wogan 
Sheppard 

R. von dem Hagen 
V. H. 
K. L. 
J. A. 
J^-BT 
J. W. 
B. J. 
J. T. 
E. H. 
R. E. 

Green 
MacKavanagh 
Sees ^__^ 

"̂ an̂ e.fffr ' 
EfTetz 
Gordon 
SUlliVeUl 
Follweiler 
Gratz 

Saul Resnick) 
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CoP'.«o'L'idated R a i l C o r p o r a t i o n 

A p p l i c a t i o n fo r Abandonment 
Docke t AB-167 
Sub Ko. 372 H 

E X H I B I T D 

ESTII4ATED NET LIOOIDATION VALUE 

SMALLMAM STREET TRACK 

(Approx. M.P. 0 . 0 ) t o (Approx . M.P. 0 . 3 ) 

1. 

2. 

3. 

4. 

5. 

e. 
r. 

11. 

Oieaa track uhraga 

Takaup Boatc 
ConMnofi tiacx . . . . . . . . * . . . . . » . . . . . * . . . . 
Tumouli 

noaderoaalnanwtention 

Totaitakaupeeau 

Nat track aaKaga ' 

0 i M l I M S U M S ) 

Oraat lahniBi • oeiMmiitleallona and algMla. 
Coat lo wnova . * * . . . . . . . . . • . . . . . . . . . . ' 

Nal cenuminlealiomaiidBional uKaea . . . . 

^ina S iMt Una ai 

N«lbrWgaanat«tMlnoMl«aoa 

TeuinaiMivaaavBliia 
(HimQ4lln8a4.THidBt 

EailfflalttfvahwofundartylnoraaiMrtata . 

EallmatadMtUquidaUonValua 
OlM 9 piw l iM 10» 

*FOOTNOTE 

s t r e e t r a i l r o a d . The gross salvage value i s exceeded by or equal to 
the cos t s for removal. Conrail has no rea l e s t a t e i n t e r e s t in the l i n e 
and does not claim a net l i q u i d a t i o n va lue . 

Page 1 of 1 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

APPLICATION OF CONSOLIDATED RAIL 
CORPORATION PURSUANT TO SECTION 
308(c) OF THE REGIONAL RAIL REOR­
GANIZATION ACT OF 1973, AS AMENDED 
BY SECTION 1156 OF THE NORTHEAST 
RAIL SERVICE ACT OF 1981, FOR 
APPROVAL OF THE ABANDONMENT OF 
A PORTION OF THE SMALLMAN STREET 
TRACK IN ALLEGHENY COUNTY, 
PENNSYLVANIA 

DOCKET NO. AB 167 
(SUB NO. 572N) 

Charles E. Mechem 
General Attorney 
Consolidated Rail Corporation 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

May 23, 1984 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

DOCKET NO. AB 167 
(SUB NO. 572N) 

APPLICATION OF CONSOLIDATED RAIL 
CORPORATION PURSUANT TO SECTION 
308(c) OF THE REGIONAL RAIL REOR­
GANIZATION ACT OF 1973, AS AMENDED 
BY SECTION 1156 OF THE NORTHEAST 
RAIL SERVICE ACT OF 1981, FOR 
APPROVAL OF THE ABANDONMENT OF 
A PORTION OF THE SMALLHAN STREET 
TRACK IN ALLEGHENY COUNTY, 
PENNSYLVANIA 

TO THE INTERSTATE COMMERCE COMMISSION, WASHINGTON, DC: 

1. The name of applicant is Consol.idated Rail Corpora­

tion (Conrail). Correspondence relating to tihis application 

should be addressed to Charles E. Mechem, General Attorney, 

1138 Six Penn Center, Philadelphia, Pennsylvania 19103. 

2. Applicant is a common carrier by railroad subject 

to the Northeast Rail Service Act of 1981 (NERSA). 

3. Conrail files tihis application pursuant to,Section 

308(c) of the Regional Rail Reorganization Act of 1973 (RRR 

Act), as amended by Section 1156 of NERSA. A copy of said 

statute is attached hereto as Exhibit A. 

4. By t:his application Conrail requests the Commis-

sion's approval of the abandonment of the line of rail 



Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 38 

approximately 0.3 mile in length described below and situated 

in Allegheny County, Pennsylvania: 

A portion of the Smallman Street Track in Pitts­
burgh from a point (approximately Milepost 0.0) 
east of 11th Street to a point (approximately 
Milepost 0.3) east of 14th Street. 

The above-described line will hereafter be referred to as the 

subject Line. 

5. Attached as Exhibit B is a map showing t:he location 

of the Subject Line. 

6. Attached hereto as Exhibit C is a summary, or 

condensed statement, based on the most recent studies avail­

able to Conrail, setting forth (a) "revenues attiributable," 

(b) an estimate of avoidable costs for the Subject Line, and 

(c) an estimate of the subsidy that would be required to keep 

the line in operation. Exhibit C includes an estimate of the 

cost of the work that would be required to preserve the 

Subject Line in FRA Class 1 condition. Attached hereto as 

Exhibit D is a statement of the value of the Subject Line, 

which discloses that Conrail claims no net liquidation value 

for the Subject Line. Pursuant to Section 308(d) of the RRR 

Act the aforesaid revenue, cost, and subsidy information will 

be furnished, on request, to any responsible person other 

than a recipient of this application who seriously desires to 

consider making an offer of financial assistance. 

-2-
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7. Within fifteen days after the filing of this 

application, persons desiring a more detailed statement 

setting forth the basis upon which the subsidy estimate was 

calculated, may request such infonnation in writing. Such 

detailed statement will be furnished within fifteen days 

after receipt of the request. 

8. All requests for infoinnation specified above as 

well as offers of financial assistance should be made in 

writing to C. E. Mechem, Room 1138 Six Penn Center, Philadel­

phia, PA 19103. Copies of such requests and offers, includ­

ing the applicable docket .number, should be sent to the 

Office of the Secretary, Case Control Branch, Room 1312, 

Interstate Commerce Commission, Washington, DC 20423. The 

following notation should be typed in bold face type at the 

lower left hand comer of envelopes containing offers: "Rail 

Section AB-OFA." 

9. Recipients of t:his application are advised t:hat any 

person requesting information or assistance with respect to 

the abandonment provisions of the Northeast Rail Service Act 

or the requirements and procedures governing offers of 

financial assistance (including proof of financial responsi­

bility) may contact 1:he ICC Office of Proceedings, Rail 

Section (telephone 202-275-7245). 

-3-
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WHEREFORE, Applicant requests that the Commission, 

within 90 days after t:he filing hereof, approve the abandon­

ment of the Subject Line identified in Paragraph 4 eQjove. 

Respectfully submitted, 

Charles E. Mechem L^^ 
General Attorney f ^ l 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

-4-
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VERIFICATION 

COMMONWEALTH OF PENNSYLVANIA 

COUNTY OF PHILADELPHIA 
SS 

G. M. WILLIAMS, JR. makes oath and says that he is 

Assistant vice President, Regional Market Development of 

Consolidated Rail Corporation, the applicant herein; that he 

has been authorized by proper corporate action on the part of 

said applicant to verify and file with the Interstate Com­

merce Commission the foregoing application; that he has 

general knowledge of t:he facts and matters relied upon in 

such application; and that all representations set forth 

therein are txue and correct to the best of his knowledge, 

information and belief. 

<^fv. 
Sworn to and Subscribed 

before me this >2//«.<C day 

of A-w/ , 1984. 

G. M. WILLIAMS, JR. 

^7 
g j l t f r r . 

0 ^ 
a ^ ^ * ^ » L 4 . 

Notary Public 
Rosemary C WUIiajiif 

Nofary Pubfic, Phila., Phda. Co. 
% Cemmwlpn jxpire* May 2,1987 



Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 42 

EXHIBIT "A" 

si 

^ 9 

n 

a 
• 
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Consolidated Rail Corporation 
Appl ica t ion for Abandonment 

Docket AB-167 
Sub No. 572 M 

EXHIBIT B 
LOCATION AND HAP 

SiULLMAH STREET TRACK 
At Plt tsbt jrgh 

East Side of 11th S t ree t (Approx. M.P. 0 .0) to 
East of lAth S t r ee t (Approx. M.P. 0 . 3 ) . 

StaEe (s ) : PA Count ies : Allegheny 

Ir PITTSBURGH 

PROPOSED ABANDONMENT 

Exhibit B - page 1 o£ 1 
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C p n s o t j d a i e d R a i l C o r p o r a t i o n 
A p p l i c a t i o n f o r Abandoninent 

ICC Doclcet AB-167 5'ub No, 5 7 2 H 

1 t 
1 • • 1 

1 gXHISI.I_C 1 
1 i 
1 6gV:ENyg_dN&_CS£I.DAIjS i 
1 SMALLMAN STREET TRACK 1 
1 (Approx. M.P. 0.0) to (Approx. M-P. 0.3) 1 
1 1 
1 YEAR 19B2 CARLOADS 3 I 

1 - — — — — -. - __ _ _ _ _ — _ _ _ _____________ _ _| 
jLinel 1 Base Yr I Est Sub 1 Proj Sub j 
1 No 1 1 19B2 1 1902 | 1984 | 
l_ _ _ ! _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1 _ _ ______ 1 1 _ _l I 1 _ _ _| J [ ( 
II 1 Frt Rev Orig/Term On Branch . . It 1897|» 18971$ 19941 
1 2 1 All Other Rev and Incanie. . . . I 0! 01 0| 
1 1 1 1 —— — — 1 ——— 1 
1 3 1 Total Revenues Attributable . I 18971 1897! 1994| 
, , 1 1 , 1 
1 4a 1 Mdint. of Uay & Sfructure^. . . | 14571 14571 1669) 
i b 1 Maintenance of Eiuipwent. . . . 1 901 90| 93! 
1 c 1 Transportation 1 2291 2291 2451 
1 d i General Adin i ni strat i on. . . . . | 0| 01 01 
1 e 1 Freight Car Costs 1 891 891 921 
1 f 1 Revenue Taxes . . . . 1 01 01 01 
1 Q 1 Property Taxes. . . . . . . . . 1 01 01 01 
1 1 Total On-Branch Costs . . . . 1 18651 18651 20991 
1 5 1 Off Branch Costs 1 24701 24701 26731 
1 J 1 1 1 — — — 1 
1 4 1 Total Avoidable Costs . . . . j 43351 43351 47721 
1 _ _ _ ! _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ! _ _ _ _ _ _ _ _ _ _ 1 1 1 
1 , _ _ 1 1 1 1 
1 1 Subsidization Costs I///////////| | | 
1 7 1 Rehabilitation. . . . . . . . . \ / / / / / / / / / / / \ A2BA1\ 428431 1 B 1 Administrative Costs \ / / / / / / / / / / / \ H 4 | 1201 
1 9 i Casualty Reserve Account. . . . I///////////| li| 12! 
1 1 1 y y y / • / / y / y / y 1 — — — — . _ _ _ _ i — — . ^ i 

110 1 Total Subsidization Costs . . \ / / / / / / / / / / / \ 429681 429751 
1 _ _ _ 1 _ _ _ _ _ _ _ _ _ _ _ _ _ _ ^ _ _ _ _ _ _ 1 _ _ _ _ _ _ _ _ _ 1 _ _ _ 1 1 

l_ 1 1 — — 1 1 1 
1 1 Return on Valuation \ / / / / / / / / / / / \ | | 
Mia 1 Uorking Capital . . * \ / / / / / / / / / / / \ 741 84 1 
1 c 1 Estimated Value of Real Estate. \ / / / / / / / / / / / \ 01 0! 
1 1 t \ / / / / / / / / / / / \ 1--* 1 
1 I Total Valuation of Property . (///////////( 741 841 
!12 I Rate of Return . \ / / / / / / / / / / / 1 17 77\ 17 7!'1 
1 1 1 / y y y y y / / y / / 1 _ i _ i 

113 1 Total Return on Value . . . . |///////////} 13| 15| 
1 _ _ _ _ t _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ! _ _ _ _ _ _ _ _ _ _ ! _ _ 1 1 
1 f 1 1 1 1 
|14a 1 Avoidable Loss Prow Operations. I 2438|///////////|///////////I 

1 1 1 1///////////1///////////1 

1 c 1 Total Avoidable Loss \ 2998!///////////[///////////[ 
1 _ _ • _ _ _ _ i i _ 1 1 1 1 1 1 { 1 
115 1 Estimated Subsidy |///////////| 45419| 457681 
1 1 (lines 6, 10 and 13 less line 3) |///////////|======ss=«a |=a:-.==r=B====i » 
Date computed: December 28 , 1983 Exh i b i t C, page 1 o f 2 
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Consolidated Rail Corporation 
Application £or Abandonaent 

Docket AB-167 
Sub Ho. ^72 S 

EXHIBIT C 
REVENUE AND COST DATA 

SMALLMAN STREET TRACK 

(Approx. M.P. 0.0) to (Approx. M.P. 0.3)-

Revenue and Cost Data calculated using the cost methodologiea and standards 
prescribed by 49 CFR, Part 1121, as modified by the Cosmission in Finance 
Docket 29623. 

LINE 
NO 

FOOTNOTES 

4F 

4G 

IIB 

lie 

Conrail pays no state revenue taxes as a result of an exemption from 
such taxK» provided to Conrail by Section 217 (e) of the Regional Rail 
Reorganization Act of 1973, as aaended by the Northeast Rail Service Act 
of 1981. 

Conrail pays no state-levied.property taxes as a result of an exemption 
from such taxes provided to Conrail by Section 217 (c) of tbe Regional 
Rail Reorganization Act of 1973, as anended by the Northeast Rail 
Service Act of 1961. Conrail continues to pay property taxes levied 
by political subdivisions of States, aa such taxes are not subject 
to the exemption. 

Rehabilitation required during first jwbaidy year only. Five year 
rehabilitation is eatimated at $42,843 ^ 

See Exhibit D (Estimated Net Liquidation Value) of this application 
for an explanation of the basis for establishing the Net Salvage Value. 

See Exhibit D (Estimated Net Liquidation Value) of this application 
for an explanation of the basis for establishing the Estimated Value 
of Real Estate. 

Exhibit C PAn» 9 «sr •> 
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cc - R. D. Cohen - F 
E. C. Mo1engraft 
D. E. Yerks 

T. Orsborn 
'T. J. Hieber 

from 
G. M. Williams, Jr. 

6-6-84 

May 23, 1984 

Mr. James H. Bayne 
Acting Secretary 
Interstate Commerce Consnission 
Room 1312 
12th and Constitution Avenues, NW 
Washington, DC 20423 

Re: Application Under Section 308(c) of the Regional 
Rail Reorganization Act of 1973, as enacted by 
Section 1156 of the Northeast Rail Service Act of 
1981, for abandonment of a Portion of the 
Smallman Street Track in Allegheny County, 
Pennsylvania 
Docket No. AB 167 (Sub No. S71W) 

Dear Mr. Bayne: 

Enclosed for filing with the' Commission are the original 
and six copies of the above described application. This 
application is submitted under Section 308(c) of the Regional 
Rail Reorganization Act of 1973, as enacted by Section 1156 
of the Northeast Rail Service Act of 1981. Notice of Insuf­
ficient Revenue was filed October 5, 1983. 

Copies of the application have been served on the 
shippers and other persons designated on the attachment to 
this letter. 

Please stamp and return the enclosed extra copy of this 
letter to acknowledge receipt. 

Very truly yours, 

' S f t A A u n 
Charles E. Mechem^^?^ 
Senior General Atiforney 
1138 Six Penn Center Plaza 
Philadelphia. PA 19103-
(215) 977-5017 

CEM/km 

Enclosures 
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May 23, 1984 
Page 2 

cc: The Honorable Richard L. Thornburgh 
Governor, Commonwealth of Pennsylvania 
state Capitol 
-Harrisburg, PA 17120 

Pennsylvania DOT 
12C0 Transportation and Safety Building 
Harrisburg, PA 17120 

Public Utility Commission 
P.O. Box 3265 

^ Harrisburg, PA 17i20 

Rail Services Planning Office 
12th and Constitution Avenues, NW 
Washington, DC 20423 

Harry C. Dennis 
Office of Federal Assistance 
{RFA-23) 
Federal Railroad Administration 
400 Seventh Street, SW 
Washington, DC 20036 

Mr. Wayne A. Michel 
Office of Proceedings 
Interstate Commerce Commission 
12th & Constitution Avenue, NW 
Washington, DC 20423 

Director, Extension Service 
Dr. J.M. Beattie 
Agrl. Administration Bldg. 
Pennsylvania state University 
University Park, Pa. '16802 

Bureau of Outdoor Recreation 
U.S. Dept. of Interior 
18th & Constitution, NW 
Washington, DC 20240 

Office of the Special Counsel 
Interstate Commerce Commission 
Washington, DC 20423 



Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 52 

May 23, 1984 
Page 3 

Military Traffic Management 
Command - Nassif Building - Room 720 
STOP 105 MT-SA 
Washington, DC 20315 

National Railroad Passenger Corporation 
400 North Capitol Street, NW 
Washington, DC 20001 

Railroad Retirement Board 
844 North Rush Street 
Chicago, IL 60611 

Railway Labor Executives Association 
Railway Labor Building 
400 1st Street, NW 
Washington, DC 20001 

William B. -Parker •» 
Chief, Market Planning 
U. S. R. A. 
955 L'Enfant Plaza, North - SW 
Washington, DC 20595 

Mr. Steve Branca 
Department of City Planning 
Public Safety Building 
Pittsburgh, PA 15219 

Davidow & Sons Co. 
26th and Smallman Street 
Pittsburgh, PA 15222 
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May 2 3 , 1984 
Page 4 

bcc: L. S. 
S. M. 

Crane 
Reed 

A. Schimmel 
J. A. 
R. B. 
B. B. 
W. B. 
C. N. 
R. W. 
c. w. 
R. F. 
J. F. 
L. A. 
D. W. 
J. E. 
G. M. 
A. T. 
C. E. 
W. H. 

Hagen 
Hasselman 
Wilson 
Newman, Jr. 
Marshall 
Garbett (Attn: 
Owens 
Bush 
Folk 
Huff 
Mattson 
Musslewhite 
Williams, Jr. 
Lewis 
Wogan 
Sheppard 

R. von dem Hagen 
V. H. 
K. L. 
J. A. 
J. E. 
J. W. 
B. J. 
J. T. 
E. H. 
R. E. 

Green 
MacKavanagh 
Sees 
Sandefur 
Dietz 
Cordon 
Sullivan 
Follweiler 
Gratz. 

Saul Resnick) 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

APPLICATION OF CONSOLIDATED RAIL 
CORPORATION PURSUANT TO SECTION 
308(c) OF THE REGIONAL RAIL REOR­
GANIZATION ACT OF 1973, AS AMENDED 
BY SECTION- 1156 OF THE NORTHEAST 
RAIL SERVICE kCS OF 1981, FOR 
APPROVAL OF THE ABANDONMENT OF 
A PORTION OF THE SMALLMAN STREET 
TRACK IN ALLEGHENY COUNTY., 
PENNSYLVANIA 

DOCKET NO. AB 167 
(SUB NO. 571N) 

Charles E. Mechem 
General Attorney 
Consolidated Rail Corporation 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

May 23. 1984 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

DOCKET NO. AB 167 
(SUB NO. 571N) 

APPLICATION OF CONSOLIDATED RAIL 
CORPORATION PURSUANT TO SECTION 
308(C) OF THE REGIONAL RAIL REOR­
GANIZATION ACT OF 1973, AS AMENDED 
BY SECTION 1156 OF THE NORTHEAST 
RAIL SERVICE ACT OF 1981, FOR 
APPROVAL OF THE ABANDONMENT OF 
A PORTION OF THE SMALLMAN STREET 
TRACK IN ALLEGHENY COUNTY, 
PENNSYLVANIA 

TO THE INTERSTATE COMMERCE COMMISSION, WASHINGTON, DC: 

1. The name of applicant is Consolidated Rail Corpora­

tion (Conrail). Correspondence relating to this application 

should be addressed to Charles E. Mechem, General Attorney, 

1138 Six Penn Center, Philadelphia, Pennsylvania 19103. 

2. Applicant is a common carrier by railroad subject 

to the Northeast Rail Service Act of 1981 (NERSA). 

3. Conrail files this.application pursuant to Section 

308(c) of the Regional Rail Reorganization Act of 1973 (RRR 

Act), as amended by Section 1156 of NERSA. A copy of said 

statute IS attached hereto as Exhibit A. 

4. By this application Conrail requests the Commis­

sion's approval of the abandonment of the line of rail 



Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 56 

approximately 0.59 mile in length described below and 

situated in Allegheny County, Pennsylvania: 

A portion of the Smallman Street Track in Pitts-' 
burgh from a point (approximately Milepost 0.71) 
south of 22nd Street to a point (approximately 
Milepost 1.3) south of 29th Street. 

The above-described line will hereafter be referred to as the 

Subject Line. 

5. Attached as Exhibit B is a map showing the location 

of the Subject Line. 

6. .Attached hereto as Exhibit C is a summary, or 

condensed statement, based on the most recent studies avail­

able to Conrail, setting forth (a) "revenues attributable." 

(b) an estimate of avoidable costs for the Subject Line, and 

(c) an estimate of the subsidy that would be required to keep 

the line in operation. Exhibit C includes an estimate of the 

cost of the work that would be required to preserve the 

Subject Line in FRA Class 1 condition. Attached hereto as 

Exhibit D is an estimate of the value of the Subject Line, 

including the real estate value of the underlying right-of-

way. Pursuant to Section 308(d) of the RRR Act the aforesaid 

revenue, cost, and subsidy information and valuation estimate 

will be furnished, on request, to any responsible person 

other than a recipient of this application who seriously 

desires to consider making an offer of financial assistance. 

-2-
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7. Within fifteen days after the filing of this 

application, persons desiring a more detailed statement 

setting forth the basis upon which the subsidy estimate was 

calculated, may request such information in writing. Such 

detailed statement will be furnished within fifteen days 

after receipt of the request. 

8. Finally, if a financially qualified person serious­

ly considering purchase of the Subject Line submits a request 

received by Conrail within 15 days after the date of filing 

of this application, Conrail, within 45 days after the 

request, will provide an appraisal of the real estate value 

of the line, together with any adjustments to the estimated 

subsidy that may be necessitated by the appraisal. 

9. All requests for information specified above as 

well as offers of financial assistance should be made in 

writing to C. E. Mechem, Room 1138 Six Penn Center, Philadel­

phia. PA 19103. Copies of such requests and offers, includ­

ing the applicable docket number, should' be sent to the 

Office of the Secretary, Case Control Branch, Room 1312, 

Interstate Commerce Commission, Washington. DC 20423. The 

following notation should be typed in bold face type at the 

lower left hand corner of envelopes containing offers: "Rail 

Section AB-OFA." 

-3-
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10. Recipients of this application are advised that any 

person requesting information or assistance with respect to 

the abandonment provisions of the Northeast Rail Service Act 

or the requirements and procedures governing offers of 

financial assistance (including proof of financial, responsi­

bility) may contact the ICC Office of Proceedings. Rail 

Section (telephone 202-275-7245). 

WHEREFORE, Applicant requests that the Commission, 

within 90 days after the filing hereof, approve the abandon­

ment of the SiJDJect Line identified in Paragraph 4 above. 

Respectfully submitted, 

Charles E. Mechem ~^ 
General Attorney fyf^ 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

-4-
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VERIFICATION 

COMMON'/rtiALTH OF PENNSYLVANIA 

COUNTY OF PHILADELPHIA 
SS 

G. M. WILLIAMS, JR. makes oath and says that he is 

Assistant Vice President, Regional Market Development of 

Consolidated Rail Corporation, the applicant hereinr that he 

has been authorized by proper corporate action on the part of 

said applicant to verify and file with the Interstate Com­

merce Commission the foregoing application; that he has 

general knowledge of the facts and matters relied upon in 

such application; and that all representations set forth 

therein are true and correct to the best of his knowledge, 

information and belief. 

p. 
Sworn to and Subscribed 

before me this l.l̂ *̂ *' day 

of "Tlfĉ  , 1984, 

G. M. WILLIAMS, JR. T 

^M± «^tn\ C _J>^UM Ky-in.* 

NoJaryPublic 
Rosemary C. V.'="i->rt!S 

Notary Publk, Phila, 'V'y. Co. 

My Co.Timiisicn Eipir^s /.\-y ~, 1W7 
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ConsDlidactd Rai l Corporation 
' . A p p l i c a t i o n f o r Abandonment 

Doclcet AB-167 
Sub No. 571 N 

EXHIBIT B 
LOCATION AHP MA?. 

SMALLMAK STREET TRACK 
Ac P i t t s b u r g h 

South of 22nd S t r e e t (Approx. I I .P .0 .71) t o 
South of 29th S t r e e t (Approx. M.P. I .3) 

Sca te (» ) : r.\ Count ies : Alleshuny 

\ 1 ^ i 

^ i ^ PITTSBURGH 

PROPOSED ABANDONMEKT 

Exhibit B - Pa^e 1 of 1 
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U U l i J i ' U L I U d t UU r .d I L u u r fJ\Ji d I I U l l 

ApP I i t; a ̂  i on f o r Abanc fonwen i 
ii.lL. i /ui .K^' i MP- I o f i uo rvo , - iA-L 

-*. 

EyHlBlT_C 

BCVENye_AND_CO£T_BATA 

SMALLMAN .<;TRFrT TRArV 
( A p p r o x . M . P . 0 . 7 1 ) t o ( A p p r o x . M . P . 1 . 3 ) 

YEAR 1982 CARLOADi' ! i 

I n c 
No 

base t r 
1902 

Es-t Sub 
I 

F ' r - j j Sub 

F'l i Rev D r i g / T e t f t i On Wv aoch . . 
AI I O t h e r R e / and l o c u m e . . . . 

Toil! I R(?vf'nues A t t r i b u t a b l e . 

15?24 
250 

15474 

1 b 2 ? 4 | 1 . 
2501 

] - . . 

15474 1 

1 AC'OO 
250 

1 62''5Q 

4:1 
b 
( • 

ct 

f 

<3 

Ma i n t . o f Uay *• i ' t r u c t u r e s , 
lia i n t e n a i i c e o f E - i u i p i n e n t . 
T r a n s p o v t a t i or* , 
GeriEM'ctL Adin i i n s t r a 1 I o n . . 
F r e i g h t Car C u s t : : . . . . 
(Revenue T a x e s . . . . . . 
F ' r ope r+y Taxej r 

Tot.3 1 O n - D r a n r h C o s t s . 
O f f B r a n c h Co.r r ts . . . . . 

4634 
681 

1751 
0 

990 
9 
•3 

8056 
12105 

46341 
681 I 

1751 1 
0 | 

9901 
01 
01 

60561 
121051 

i . j I 1 
7 0 9 

1 8 7 9 

1G24 
0 
Q 

3 9 2 3 
1.30 98 

T o l a I A - . ' o i d a b l e C o s t s 20161 20161 I 2 2 0 2 1 
1-
I 

159859 1 
923 I 
1431 

! • 

1609301 
1-

a 
" 9 

10 

.Tubiri d I 2a t i on C o i t j : 
Rc'hdb i I » t a t I on 
A d m i n i s t r a t i v e C o t t s , . . 
C a s u d l t y R e s e r v p A c c o u n t 

T o t a l . S u b s i d i z a t i o n Co£'ts 

/ / / / / / / / / / / 
/////////// 
/ / / / / / / / / / / 
/////////// 
/ / / . ' • / / / / / / / 

/ / / / / / / / / . ' • / 

i:>9959 
9 75 
159 

i 60993 

t 
c 

12 

13 

Returri on Valuation 
Uor k iH-̂ j C <) p I t <̂  L 
N e t Sal. .'age- V a L u p 
E s t i m a t e d V a l u e o f R e a l E s t a t e . 

T o t a l V a l u a t i o n o f P r o p e r t y . 
Riite of R e t u r n 

T o t a l R e t u r n o n V a l u e . . . . 

/////////// 

/////////// 
/ / / / / / / / / / / 
/ / / / / / / / / / / 

3121 
Ot 

36001 

3«16 
0 

8600 

99121 
1 7 , ?:•: I 

S946 

|. 
15771 • 1587> 

14a 
b 

Avoidable Loss FroM Operations, 
Opportunity Costs 

4687 
3033 

Total Avoidable Lass. 7720 

/ / / / / / , ' / / / / 1 / , ' . ' / . ' / / / / ' / / 
/ / ' / / / / / / / / / I • • / ' / / / / / / / / / 

...... 
167194 I 15 

« 
Date 

Estimated Subsidy 
< I ines 6, 10 and 13 less line 3) 

1 6 3 3 4 7 

c o n i p u t e d : December 2 B , 1933 E x h i b i t C", p a g e 1 o f 2 

http://ii.lL
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Consolidated Rail Corporation 
(Application for Abandonment 

Docket AB-167 
Sub No. 571 N 

EXHIBIT C 
REVENUE AKD COST DATA 

SMALLMAN STREET TRACK 
(Approx. M.P. 0.71) to (Approx. M.P. i,3J 

Revenue and Cost Data calculated using the coat methodologies and standards 
prescribed by 49 CFR, Fart 1121, as modified by tbe Commission in Finance 
Docket 29623. 

LINE 
NO 

4F 

UO 

IIB 

lie 

FOOTNOTES 

Conrail pays no state revenue taxes as' a result of an exemption from 
such taxe» provided to Conrail by Section 217 (c) of the Regional Rail 
Reorganization Act of 1973, as amended by the Northeast Rail Service Act 
of 1981. 

Conrail pays no state-levied property taxes as a result of an exemption 
from such taxes provided to Conrail by Section 217 (c) of the Regional 
Rail Reorganization Act of 1973, a s amended, by the Northeast Rail 
Service AcC of 1981. Conrail continues to pay property taxes levied 
by political subdivisions of States', aa auch taxes Jire not subject 
'to the exemption. 

Rehabilitation required during first subsidy year only, 
rehabilitation is estimated at S 159 8Sq . 

Five- year 

See Exhibit 0 (Estimated Net Liquidation Value) of this application 
for an explanation of the basis for establishing the Net Salvage Value. 

See Exhibit D (Estimated Net Liquidation Value) of this application 
for an explanation of the basis for establishing tbe Estimated Value 
of Real Estate. 

Exhibit C Page 2 of 2 
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Consolidated Rail Corporat ion 
nXp^ l i ca t ion for Abandonment 

D o c k e t AB-167 
Sub No. 571 N 

EXHIBIT D 

ESTIT^ATED NET LIQUIDATION VALUE 

SMALLMAN STREET TRACK 
(Approx. M.P. 0.71) to (Approx. H.P. 1.3) 

1. 

2. 
a. 
b. 
e. 

3. 

4. 

s. 
s. 
7. 

8. 

9. 

i a 

11. 

Oross trsch utrs9S 

Tskaup ebstK 
Common trscfe 
Tumovts 
Read crossing rMiorstien 

To(a{ tskaup easts 

Nsi track saivaot 

(Una 1 lass tins 3) 

Gross satvagt - eommunieations and slonals. 

Costtoramevs 

Nsi eomittunicstiens and signal saivaga.. . . . 

(im* 9 ISM Una e» 

NatbttdgaandbuiWIngsaivso* 

Total nal sahrag* value 

(sum et Unas 4,7 and 8) 

Ealimatad vahia of undafiying laai aetata . 

Estlmaiid Nti Uquldatlon Value 
OlM 9 phis Una 10) 

8600 

8600 

Line 
No 

10 

11 

FOOTNOTES 

Gross Salvage value exceeded by or equals the cost Eor removal. 

Current appraised value. 

The NLV stated in Line 11 may include the value of certain facilities which 
are not "necessary to provide effective transportation service." as that term 
is used in 49 USC s 1D905(f)(1)(c) and which, moreover, Conrail would be at 
liberty to 'abandon without the approval of the Commission. Conrail reserves 
the right to exclude the aforesaid facilities, if any, from any sale or 
subsidy under Section 308 of the RRR Act and 49 USC I 10905 and will furnish 
the value thereof in any proceeding conducted under said Section to establish 
the terms and conditions of a sale or subsidy. 



w.^ 

Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 65 

Consolidated Rail Corpora t ion 
^.^Aftplication for Abandonment 

D o c k e t AB-167 
Sub No. 571 H 

EXHIBIT D 

ESTIMATED HET LIQUIDRTION VALUE 

SMALLHAN STREET TRACK 
(Approx. M.P. 0 .71) to (Approx. M.P. 1,3) 

1. 

2. 
a.-
b: 
e. 

4. 

5. 

e. 
T. 

8: 

8. 

i a 
11. 

Qross trseii salvsgs 

Tsksup casts: 
Comtneti track 
Tum outs 
Road crossing rastorstlon 

Total takaup eeats 

Nat irsek salvage 

[lina t less llna.3| 

Qross saivsga- oommunlcationB and signals.. 

Costtoramevs 

Nat eommunieations snd signal saivaga 

(line 5 lass Una B| 

Nat brldga and building sahraga' 

Tetsi net salvage value-

(sum et Unas 4,7 and 8}-

Estlmslsd vsfttasl undoitying laal setata .. 

Esiimatsd Noi UquldatioaValu* 
(llA»9-ptuaUnalO| 

8600 

8600 

Line 
No 

10 

.11 

FOOTNOTES 

Gross Salvage value exceeded by or equals the cost for removal. , 

Current appraised value. 

The NLV stated in Line 11 may include the value of certain facilities which 
are not "necessary to provide effective transportation service," as that term 
is used in 49 USC s 10905(f)(1)(c) and which, moreover, Conrail would be at 
liberty to abandon without the approval of the Commission, Conrail reserves 
the right to exclude the aforesaid facilities, if anv, from anv sale or 
subsidy under Section 308 of the RRR Act and 49 USC I 10905 and "will furnish 
the value thereof in any proceeding conducted under said Section to establish 
the terms and conditions of a sale or subsidy. 
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CONRAIL "^rr^ 

DATE: July 1, 1985 

TO: DISTRIBUTION 

FROM: J. F. Betak j ( / ~ LOCATION: Rm. 1601 - 1528 Walnut St. 

SUBJECT; Lines Cleared for Dismantling 

The Smallman Street Track (Sub No. 57IN) at Pittsburgh, PA from 
MP 0.71 to MP 1.3 is cleared for dismantling. This line was 
filed for eUsandonment on May 24, 1984 and approved by the ICC on 
August 31, 1984. The line was embargoed on March 5, 1985 and 
the 120-day date was December 29, 1984. 

I 

Please note that an approved AFB is required prior to physically 
dismantling the subject lines. 

Before dismantling track or disposing of real estate, Messr. 
Gordon and Huff should comply with applicable state requirements 
regarding crossings and bridges as well as state requirements 
regarding the disposition of abandoned right-of-way. 

"!* 
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- 2 -

DISTRIBUTION: 

\ 

L. 
S. 
C. 
R. 
G. 
B. 
W. 
s. 
C. 
J. 
J. 
B. 
L. 
G. 
J. 
C. 
D, 
T. 
C. 
»J. 
J. 
J. 
D. 
W, 
J. 
R. 
W. 
L. 
T. 
W. 

Stanley Crane 
M. 
N. 
B. 
C. 
B. 
B. 

Reed 
Marshall 
Hasselman 
Woodward 
Wilson 
Newman, Jr. 

Resnick 
W. 
T. 
P. 
J. 
A. 
M. 
T. 
E. 
w. 
H. 
E. 
E. 
F. 
J. 
P. 
G. 
T. 
L. 
G. 
£. 
J. 
R. 

Owens 
Whatmough 
Folk 
Gordon 
Huff 
Williains, Jr 
Sullivan 
Wogan 
Mattson 
Ramsey 
Mechem 
Sandefur 
Jaeger 
Baffa 
Donovan 
Kemmerer 
Orsborn 
Teeter 
Jones 
Williams 
O'Brien 
Oates 

1838 Six Penn Center 
1846 Six Penn Center 
1810 Six Penn Center 
1740 Six Penn Center 
1534 Six Penn Center 
184 2 Six Penn Center 
955 L'Enfant Plaza 
1040 Six Penn Center • 
1744 Six Penn Center 
401-1528 Walnut Street 
950 Six Penn Center 
1640 Six Penn Center 
901>1528 Walnut Street 
1238 Six Penn Center 
1200-15 N. 32nd Street 
801-1528 Walnut Street 
806 Six Penn Center 
1601-1528 Walnut Street 
1138 Six Penn Center 
• 901-1528 Walnut Street 
901-1528 Walnut Street 
1640 Six Penn Center 
1138 Six Penn Center 
1634 Six Penn Center 
1601-1528 Walnut Street 
1640 Six Penn Center 
1101-15 North 32nd Street 
601-Six Penn Center 
1338-Six Penn Center 
1601-1528 Walnut Street 

cc: R. E. Gratz 
C. A. Bassani 
D. E. Yerks 
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MEMORANDUM 

3^ 
DATE: February 13, 1985 

TO: Operating Coninittee 

FROM: G. M. Williams, Jr, Location: 1601-1528 Walnut St. 

SUBJECT: Line Embargo Recommendation 

LINE NAME: 

LOCATION: 

Smallman Street Track 

OPERATING COMMITTEE APPROVAL 
:' • foi'-abandortnent:9-*26-8 

- - - -̂ -••̂ - ^-. -• SUB ̂ 1 

P i t t s b u r g h , PA RDBR NO. 22-2229 

FROM MP/TERMINAL: 0.71 

TO MP/TERMINAL: 1.3 

DATE FILED: 5/24/84 

South of 22nd S t ree t 

South of 29th S t ree t 

; ICC SERVICE DATE: 8/31/84 

CUSTOMERS ON LINE: 

Davidow and Sons, Inc . M.P. 1.0 

CARLOADS* 

83 6 .MO. 84 

* Abandonment dec i s ion based on 67 * car loads in l^^l 

STATION NO. 

4727 
4733 
4751 
4752 
4753 

STATION NAME 

Pi t t sburgh 11th S t r e e t 
P i t t sbu rgh , FA Produce Terminal 
P i t t sburgh 29th S t r e e t 
P i t t sburgh 34th S t r ee t 
P i t t sburgh 43rd S t r e e t 

EaiBARGO APPROVED: DISAPPROVED (REASON) 

Operating Committee Meeting Date: 
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Aprlicatlon for Abandonment 
uocKet AJ6-lb' 
Sub Mo. 57 ] N 

Exhibit B - Page 1 of 1 
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lONRAIL MEMORANDUM 

DATE: February 13, 1985 

TO: Operating Committee 

FROM: G. H. Williams, Jr. Location: 1601-152B Walnut St. 

SUBJECT: Line &nbargo Reconmiendation 

LINE NAME: 

LOCATION: 

Smallman S t r e e t Track SUB NO. 572N 

P i t t s b u r g h , PA 

FROM MP/TERMINAL: 0.00 

TO HP/TERMINAL: 

DATE FILED: 5/24/84 

0.30 

RDBR HO. 22-2229 

East of 11th S t r ee t 

East of 14th S t r ee t 

; ICC SERVICE DATE: 8/31/84 

CUSTOMERS ON LINE: 

Adeltnan Lumber 

Byrnes and Keefer 

M.P. 0.2 

M.P. 0.0 

CARLOADS< 

8-3 6 .MO. 84 

* Abandonment decision based on 

STATION NO. 

4727 
4733 
4751 
4752 
473J 

c a r l o a d s i n 1981 

STATION NAME 

P i t t sbu rgh 11th S t r e e t 
P i t t sbu rgh , PA Produce Terminal 
P i t t sburgh 29ch S t r e e t 
P i t t sbu rgh 34th S t r e e t 
P i t t sburgh 43rd S t r e e t 

EMBARGO APPROVED: DISAPPROVED (REASON) 

Operating Committee Meeting Date: 
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tdaccd Rail Corporation 
.cation for Abandonment 

Docket AB-167 
Sub Mo. 572 N 

EXHIBIT B 
LOCATION AND MAP 

S:iALL.MAN STREET TTIACK 
Ac Pitcsburgh 

East Side of ilch Street (Approx. M.P. 0.0) co 
East of 14ch Street (Approx. M.P. 0.3) 

S t a t e ( s ) : PA Coun t i e s : Allegheny 

^ : % PITTSBURGH 

PROPOSED ABANDONMENT 

E x h i b i t B - Page 1 of 1 
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:ONRAIL MEMORANDUM 

DATE: February 13, 1985 

TO: Operating Committee 

FROM: G. M. Williams, Jr, Locationi 

SUBJECT: Line Embargo Recommendation 

1601-1528 Walnut St. 

LINE NAME: 

LOCATION: 

Smallman Street Branch SUB NO. 6*1*' 

P i t t s b u r g h . PA. RDBR NO. 22-2229 

FROM MP/TERMINAL: 0.30 

TO MP/TERMINAL: 0 .85 

DATE FILED: 6/11/84 

Point East of 14th S t r e e t 

; Point East of 24th S t r e e t 

; ICC SERVICE DATE: 9/10/84 

CUSTOMERS ON LINE: CARLOADS< 

Produce Terminal 

New Federal Cold Storage 

M.P. 0.7 

M.P. 0.6 

* Abandonment decision based on 320 

STATION NO. 

4727 
4733 
4751 
4752 
i753 

STATION NAME 

Pi t tsburgh l l t h S t r e e t 
P i t t sbu rgh , PA Produce Terminal 
P i t t sburgh 29th S t r e e t 
Pitcsburgh 34Ch S t r e e t 
P i t t sburgh 43rd S t r e e t 

83 

181 

6 

6 .MO. 84 

55 

20 

' 

t 1981 a 

EMBARGO APPROVED: DISAPPROVED (REASON) 

Operating Committee Meeting Date: 
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ror Abandonnen: Sub No. 6..1N 

1 EXHIBIT B. 
LOCATION AND HAP 

5MALL.MAM STREET TRACK 
In Piccsburgh 

E. of 14ch Street (Approx. H.P. 0.3) Co 
East of 24ch Street (Approx. M.P. 0.83) 

S l a t e d ) : PA Coun t i e s ; Allegheny 

aai 

^ : ^ PITTSBURGH < 

PROPOSED ABANDONMENT 

Sxhib icB - Page 1 of 1 
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.ONRAIL MEMORANDUM 
e-4G Has 12-aZ 

DATgt May 1 4 , 1984 

TOi OPSSATIBG COHMZTTBB 

FRCati 6 . M. W l l l i a n s , J T / \ \ K B . 1 6 0 1 , 1528 Halnxit S t . 

SUBJECT» Smallman S t r e e t 

(, ;nr. p KB. 

HBCOMMKHDATIOW; 

File an abandonment application on the Saallaan Street 
track, in downtown Pittsborgh as a follow»ap to the NZR. . 
Contribntion froa the Produce Tereinal traffic doea not 
cover rehabilitation expense. Conrail has proposed 
several options for continued service to the Prodnce 
Tesainal, none of which is precluded by the abandonment 
filing. 

BACKGRODIID: 

In Octoberr 1983, Conrail filed a Notice of Insufficient 
Bevenue on the Smallman Street track in downtown 
Pittsburgh CMP 0.2-0.8) reflecting non-contributory 
econooiies post-rehabilitation. The Operating CooBBittee 
requested that they review the status of corrective action 
negotiations before approving the abandonment filing. 

Segment represents 0.€ miles of track embeded in 
cobblestone streets of downtown Pittsburgh. 

Î pdated decision data on the Produce Tenoinal (12-month 
period ending September 30, 1983) shows tha following: 

Carloads: 163 
Revenue: $175,000 
Costs: 
On Branch $33,000 
Off Branch $139.000 

172,000 

Contribution 
Pre-rehab. $3,000 1.02 

rive-year rehabilitation estimates for the oity street 
track range from $100,000 to $300,000. 
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Primary traffic ia inbound produce moving to the 
Pittsburgh Produce Terminal via a track on the south side 
of the terminal. Produce traffic has been declining 
steadily with erosion to trailvan and truck. Recent 
negotiations with Pacific Fmit Growers Express may return 
an additional 70 carloads to the railroad. Bowever, even 
at 233 carloads the contribution from the produce traffic 
would be $4,000, an amount insufficient to cover the 
rehabilitation of the street railway. 

Conrail has met several times with the City of Pittsburgh, 
who owns the Produce Terminal, to explore altematives for 
continued service. Currently, we have proposed three 
altematives to the City: 

1. Conrail would provide contract carrier 
service over the abandoned line subsequent to 
its purchase post-abandonment. New owner 
would be responsible for rehabilitation and 
track policing to relieve current street 
congestion. 

2. City would reactivate track on the north 
side of the terminal where trucks now access 
the terminal. City owns property and would 
be responsible for rehabilitation. 

3. If the Chessie is interested in purchasing 
the Smallman Street track, which ve doubt 
Conrail would permit them to have overhead 
access to reach this track. 

Bone of these altematives is precluded by abandonment. 
The City is now evaluating their options and working with 
Conrail to bring the matter to successful conclusion. 
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sMALLfviAM ST/^eerAfte/^ 

R6TAIM 

SU6(sHl 

F£DeAA(. ULQ SToftMC 

nP0.3k 

TO PHIL 
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* . RMD COMMENTS AND RECOMMEMPATIOWS -

PROPOSED LIHg ABANDONHENTS 

LINE DESCRIPTION: 

STATE PA LINE HAHE Smallman St. 

RDBR ' FROM MP 0.3 East of 14th St. 

TO MP 0.95 East of 24th St. 

BACKGROUND: 

Smallman St. Track, located in city streets in downto%m 
Pittsburgh, generates contribution pre-rahabilitaticn but does 
not cover its long-term rehabilitation requirements. 

In a previous Pittsburgh GBX presentation, we recommendedi 

• completion of a detailad Engineering study to determine 
Conrail's long-term rehabilitation liability. (Previous 
rehabilitation estimate did not Include any need to do any 
city street raeonstraction work). 

. approaching Pittsburgh to seek rehabilitation financing.. 

Reconsnendation was based on argument that traffic, although 
somewhat unstable, %ras profitable, providing that Conrail had no 
major rehabilitation requirements. The major customer is the 
Produce Terminal located in a building which the City owns and 
recently reconstructed.-

The Engineering study showed rehabilitation requirements to be 
$305,000. City of Pittsburgh has recently been approached about 
purchasing the line (Conrail ownership of city street property 
is virtually nil) and fiinding any long-term rehabilitation. 
They are beginning to explore alternatives. 

Economics (1981 traffic in 1982 000 dollars) 

C a r s Rev 

320 $400 

RECOMMENDATIONSt 

Cent . 
P re P o s t 

$30 ($9) ' 

Rat io 
Are Pos t 

1.25 0.97 

Rehab 
5-Yr. Annual 

305 $89 

Pile NIR. work closely with Pittsburgh City on capital fiuding 
alternatives ia conjunction with continued service. 
Bring line back to Operating Conmtittee before filing 
abaadonment, if necessary. 
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VALLEY INDUSTRIAL CLUSTER 

:mallman Street 

3acteground 

Tb« Saallaaa St. araai iarrad o t t the laowar Tallay at MP O.t, Ineludaa tha 
Pittsburgh Produce TaniinaX «a4 a food war«hou«a. 

Railbed la loeatad in eobblaatane elty rtrvata 
loni-t«ra railbad rteenst 
astlHata Is only $S3tOOO. 

Recoisandat tona 

Central Rafion •atiaataa 
loni-t«ra railbad rteenstruetion at 1350,000, although flva-yaar rahabilitation 

til . -̂  ---

City of Plttaburth for 

2. If negotiation! are unaneeaaful, brine IIIM back to Operating Cei 
for final r«vla«. * 

I 
3. Abandon thraa track aefaanta La Saallaan St. araa whteh aavw* alnlaal 

i traffic and aheuld b« abandonad. 

1. Pursue lons>tar« rahablUtatlon tuBdlns f: 
craeka serving aajor euatoears. 

Wtlapoat Mil 
1 Ra*CAlni 0.2-O.S 
MMiMlont 0.0«O.3 .3 

0.0.1.)• .s 

Cars SsE frs >«•» »ra »oat S-Tr JUM 
T » fsso m ffr TTH nit uT" iw 

a i ( » (It .so .s« ) I 
U U IS) ( i n .09 .41 4S 13 •sasr NCIMM 

«^ln4lcatas routa a l l M . IncLudss tMS sapsra t* yiseaa off 

HtHirest S i t*-«p«ei r ic ces t i a f of 1981 craCfla tavals (er pcojse t lons , 
trtivra appropriate) ia Mwrth qaa r ta r , 1983 d e l l a r a . Dollars ar« 
In thowaands. RrFcranea Appendia Pagaa l- i l . 
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I {dated R a i l C o r p o r a t i o n 
/ • ^ f - . t i o r i f o r Abandonnsnt / iJcj t^ion for Ab< 

/ , 

ICC Docket AB-1A7 Sub No. 

BSVEi i yE .d i i f i .S f iS I .S f i l d 

SMALLMAN STREET TRACK 

YEAR 1982 CARLOADS 187 

Line 
No 

Base Yr 
1982 ! 

Es t Sub 
1982 I 

P r o j Sub 
1984 

1 -
1 7 3 1 6 7 I * 

69Q\ 

1-
1731671* 

6961 

I 
I 
I 
I 
1 

1826891 
I 
I 
I 

Frt Rev Orlg/Tere On Branch * 
All Other Rev and Incoee. . . 

Total Revsnuas Attributable 

181999 
690 

1, 
1738571 

1. 
1738571 

1 — 
34841 
25691 

'^g762lZ> 

1. 
3484 I 
25691 
67621 

01 
122141 

0! 
01 

250291 
2660271 

4a 
b . 
c 
d 
e 
f 
9 

7 
8 
9 

10 

11a 
b 
c I 

12 

13 

Ma int. of Uay & Structures. 
Maintenance of E^ulpnent. . 
Transportation.' 
General AdsinistratIon. . * 
Frei9ht Car Costs 
Revenue Taxes . . . . . . . 
Property Taxes. . . . . . . 

Total On-Branch Costs . . 
Off Branch Costs 

"T" 

01 
122141 

01 
01 

250291 
2660271 

3993 
2674 
7262 

0 
12629 

0 
0 

26558 
287841 

Total Avoidable Costs . 
,. 

2910561 
1. 

291056) 

Subsidization Costs 
Rehabilitation 
Adeinistrative Costs. . . 
Casualty Reserve Account. 

Total Subsidization Costs . 

-—*|-
/ / / / / / / / / / / I 
///////////I 
/ / / / / / / / / / / ] 
///////////I 
///////////1-

1. 
I 

2116071 
104311 
1203! 

3143991 
1 

211607 L.. 
i0961 
1339 

1. 
223241 I 

Return on Valuation 
Working Capital 
Net Satva9s Value . 
Estieated Value of Real Estate. 

Total Valuation of Property . 
Rate of Return . . 

Total Return on Value . . . . 

/ / / / / / / / / / / \ 
/ / / / / / / / / / / I 
/ / / / / / / / / / / I 
/ , / / / / / / / / / / 1 
///////////I-
/ / / / / / / / / / / I 
///////////I 
/ / / / / / / / / / / [ • 

1. 

,. 
I 

869 f 
01 

116501 
1. 

125191 
17.7X1 

123907 I 
1 
I 
I 
I 
I 

-I 

925 
0 

H650 

12575 
17.7% 

1 
22161 

I-
22261 

I 
14a 
b 

Avoidable Loss Fron Operations. 
O«po^»onlty Costs * 

Total Avoidable Lossi 

117199I///////////I 
25981///////////J 

1///////////1 
1197971///////////1 

1-
/ / / / / / / / / / / \ 
///////////I» 

/////////// 
/ / / / / / / / / / / 
/////////// 
/ / / / / / / / / / / 

15 Est I sated Subsidy 
(Lines 6. 10 and 13 less line 3> 

3426561 357843 

Date coMPuted: March 8 , 1984 E x h i b i t C, page 1 o f 2 
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RBCIOH 

./4 -ZL 
FROM M. 

VALUATION SECTION " Z ^ g ( ^ / j / i ) 

MAP HO. 

/ 

M.P. 
TOTAL 

ARRA 

1 - /.d 
PEE 

«/y 
FEE 
ARF^ 

o l . /.o - / J J.0 

TOTAL % FEE 

TOTAL % REVERSION 

^ 

/H)/c 
TOTAL AREA FEE 

TOTAL /UlEA REVERSION 

^? 

^3L 
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î̂  

• I . : . ' » 

I 

\ \ 

-.-'•I-UI-.JL ! ' 

;i 
i ' i . 

\ 

I - l l - • ' I ' u 

* f o 

-Fitedr-^2/2010 Page: 82 

•: > ! 
i l l ; 
• r < ' ; 
' i •'. 
l i t • • 

. • l i l i t i . t i l i 
, : i ^ i ' l . : . i F a 

-•^"; j l . r iV-j 

I J i i i i i i ' i i 

mm 
I'riiiiii.'t'ij 
• I r l l t i l i l l l l 
[i;llr,-<lllli 

mMm 

I 
V 

I — ; ; - : : ffl 

'•Ii . t 

'! .V* .' •••! ' i ' i^^Pi 
li . 

I I 
I 

/ • • • - ' 
1̂? 

r^ 



•v*4-4-

Case. 1Q'122Gi .rPgcumept: 1284449 Filed: 1 a'22/2010 Page: 83 

'i \ ' 

I l l l i l lCll.f. j l 
fi^tii r.'::jijj 
!i'.!i fii; ifl 
|iiti 'M; I? 

?;;i«!l!:!| 

•1", l i f ^ g \ .'Ji'i'A 

-^v 



Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 84 

Exhibit C 
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June 8, 1984 

cc - R. D. Cohen - F 
D. E. Yerks 
E. C. Molengraft 

T. Orsborn 
T. J. Hieber 

from 
G. M. Williams, Jr, 

6-I2-S4 

Mr. James H. Bayne 
Acting Secretary 
Interstate Comiaerce Commission 
Room 1312 
12th and Constitution Avenues, NW 
Washington. DC 20423 

Re: Application Under Section 308(c) of the Regional 
Rail Reorganization Act of 1973, as enacted by 
Section 1156 of the Northeast Rail Service Act of 
1981, for abandonment of the Smallman Street 
Track in Allegheny County, Pennsylvania 
Docket No. AB 167 (Sub No. 641N) 

Dear Mr. Bayne: 

Enclosed for filing with the Commission are the original 
and • six copies of the above described application. This 
application is submitted under Section 308(c) of the Regional 
Rail Reorgeuiization Act of 1973, as enacted by Section 1156 
of the Northeast Rail Service Act of 1981. Notice of Insuf­
ficient Revenue was filed October 31, 1983. 

Copies of the application have been served on the 
shippers and other persons designated on the attachment to 
this letter. 

Please stamp and return the enclosed extra copy of this 
letter to acknowledge receipt. 

Very truly yours 

Charles E. Mechem>p5^ 
Senior General Attorney 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

CEM/km 

Enclosures 
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June 8, 1984 
Page 2 

cc: The Honorable Richard L. Thornburgh 
Governor, Commonwealth of Pennsylvania 
State Capitol 
Harrisburg, PA 17120 

Pennsylvania DOT 
1200 Transportation and Safety Building 
Harrisburg, PA 17120 

Public Utility Commission 
P.O. Box 3265 
Harrisburg, PA 17120 

Rail Services Planning Office 
12th and Constitution Avenues, NW 
Washington, DC 20423 

Harry C. Dennis 
Office of Federal Assistance 
(RFA-23) 
Federal Railroad Administration 
400 Seventh Street, SW 
Washington, DC 20036 

Mr. Wayne A. Michel 
Office of Proceedings 
Interstate Commerce Commission 
12th & Constitution Avenue, NW 
Washington, DC 20423 

Director, Extension Service 
Dr. J.M. Beattie 
Agrl. Administration Bldg. 
Pennsylvania State University 
University Park, Pa. 16802 i 

Bureau of Outdoor Recreation 
U.S. Dept. of Interior 
18th & Constitution, NW 
Washington, DC 20240 

Office of the Special Counsel 
Interstate Commerce Commission 
Washington, DC 20423 
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June 3, 1984 
Page 3 

Military Traffic Management 
Command - Nassif Building •> Room 720 
STOP 105 MT-SA 
Washington,' DC 20315 

National Railroad Passenger Corporation 
400 North Capitol Street, NW 
Washington, DC 20001 

Railroad Retirement Board 
844 North Rush Street 
Chicago, IL 60611 

Railway Labor Executives Association 
Railway Labor Building 
400 1st Street, NW 
Washington, DC 20001 

William B. Parker 
Chief, Market Planning 
U. S. R. A. 
955 L'Enfant Plaza, North - SW 
Washington, DC 20595 

New Federal Cold Storage 
15.01 Penn Avenue 
Pittsburgh, PA 15222 

KML Sales, Inc. 
16th & Smallman Streets 
Pittsburgh, PA 15222 

Consumers Produce Company 
21st & Smallman Streets 
Pittsburgh, PA 15222 

J. E.. Corcoran Company 
Penna. Produce Terminal 
Pittsburgh, PA 15222 

Corso Potato Company 
18th & Smallman Streets 
Pittsburgh, PA 15222 
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June 8, 1984 
Page 4 

GSM Produce Company, Inc. 
Catanzaro Building 
Pittsburgh, PA 15222 

Gullo Produce Company 
21st & Smallman Streets 
Pittsburgh, PA 15222 

Golden Triangle Pack 
21st and Smallman Streets 
Pittsburgh, PA 15222 

Stanford Seed Company 
2530 Smallman Street 
Pittsburgh, PA 15222 

Pennsylvania Macaroni Company 
2012 Penn Avenue 
Pittsburgh, PA 15222 

Benkovitz Seafoods 
23rd & Smallman Streets 
Pittsburgh, PA 15222 

Mr. Steven Branca 
Department of City Planning 
Public Safety Building 
Pittsburgh, PA 15219 

Union Fruit Company , 
21st and Smallman Streets 
Pittsburgh, PA 15222 

Jeffrey A. PaRKER 
5224 42nd Street, NW 
Washington, DC 20015 

Richard Battaglia 
c/o DeMassey and Manna 
108 19th Street 
Pittsburgh, PA 15222 
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June 8, 1984 
Page 5 

bcc; L. S. Crauie 
S. M. Reed 
A. Schimmel 
J. A. Hagen 
R. B. Hasselman 
B. B. Wilson 
W. B. Newman, Jr, 
C. 
R. 
C. 
R. 
J. 
L. 
D. 
J. 
G. 
A. 
C. 
W. 
R. 
V. 
K. 
J. 
J. 
J. 
B. 
J. 
E. 
R. 

N. Marshall 
W. Garbett'(Attn: Saul Resnick) 
W. Owens 
F. Bush 
F.. Folk 
A. Huff 
W. Mattson 
E. Musslewhite 
M. Williams, Jr. 
T. Lewis 
E. Wogan 
H. Sheppard 
von dem Haaen 
H. Green 
L. MacKavanagh 
A. Sees 
E. Sandefur 
W. Dietz 
J. Gordon 
T. Sullivan 
H. Follweiler 
E. Gratz 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

APPLICATION OF CONSOLIDATED RAIL 
CORPORATION PURSUANT TO SECTION 
308(c) OF THE REGIONAL RAIL REOR­
GANIZATION ACT OF 1973, AS AMENDED 
BY SECTION 1156 OF THE NORTHEAST 
RAIL SERVICE ACT OF 1981, FOR 
APPROVAL OF THE ABANDONMENT OF 
THE SMALLMAN STREET BRANCH IN 
ALLEGHENY COUNTY, PENNSYLVANIA 

DOCKET NO. AB 167 
(SUB NO. 641N) 

Charles E. Mechem 
General Attorney 
Consolidated Rail Corporation 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

June 8, 1984 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

DOCKET NO. AB 167 
(SUB NO. 641N) 

APPLICATION OF CONSOLIDATED RAIL 
CORPORATION PURSUANT TO SECTION 
303(c) OF THE REGIONAL RAIL REOR­
GANIZATION ACT OF 1973, AS AMENDED 
BY SECTION' 1156 OF THE NORTHEAST 
RAIL SERVICE ACT OF 1981, FOR 
APPROVAL OF THE ABANDONMENT OF 
THE SMALLMAN STREET BRANCH IN 
ALLEGHENY COUNTY, PENNSYLVANIA 

TO THE INTERSTATE COMMERCE COMMISSION, WASHINGTON, DC: 

1. The nsune of applicant is Consolidated Rail Corpora­

tion (Conrail). Correspondence relating to this application 

should be addressed to Charles G. Mechem, General Attorney, 

1138 Six Penn Center, Philadelphia, Pennsylvania 19103. 

2. Applicant'is a common carrier by railroad subject 

to tJie Northeast Rail Service Act of 1981 (NERSA). 

3. Conrail files this application pursuant to Section 

308(c) of the Regional Rail Reorganization Act of 1973 (RRR 

Act), as amended by Section 1156 of .NERSA. A copy of said 

statute is attached hereto as Exhibit A. 

4. By this application Conrail requests the Commis­

sion's approval of the abandonment of the line of rail. 
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approximately 0.55 mile in length, described below and 

situated in Allegheny County, Pennsylvania: 

The Smallman Street Branch in Pittsburgh from a 
point east of 14th Street (approximately Milepost 
0.3) to a point east of 24th Street (approximately 
Milepost 0.85). 

The above-described line will hereafter be referred to as the 

Subject Line. 

5. Attached as Exhibit B is a map showing the location 

of the Subject Line. 

6. Attached hereto as Exhibit C is a summary, or 

condensed statement, based on tJie most recent studies avail-

able to Conrail, setting forth (a) "revenues attributable," 

(b) an estimate of avoidable costs for the Subject Line, and 

(c) an estimate of the subsidy that would be required to keep 

the line in operation. Exhibit C includes an estimate of the 

cost of the work that would be required to preserve the 

Subject Line in FRA Class 1 condition. Attached hereto as 

Exhibit D is an estimate of the value of the.Subject Line, 

including the real estate value of the underlying right-of-

way. Pursuant to Section 308(d) of the RER Act the aforesaid 

revenue, cost, and subsidy information and valuation estimate 

will be furnished, on request, to any responsible person 

other than a . recipient of this application who seriously 

desires to consider making an offer of financial assistance. 

-2-
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7. Within fifteen days after the filing of this 

application, persons desiring a more detailed . statement 

setting forth the basis upon which the subsidy estimate was 

calculated, may request such information in writing. Such 

detailed statement will be furnished within fifteen days 

after receipt of the reiquest. 

8. Finally, if a financially qualified person serious­

ly considering purchase of the Subject Line submits a request 

received by Conrail within 15 days after the date of filing 

of this application, Conrail, within 45 days after the 

request, will provide an appraisal of the real estate value 

of the line; together with any adjustments to the estimated 

subsidy that may be necessitated by the appraisal. 

9. All requests for information specified above as 

well as offers of financial assistance should be made in 

writing to C. E. Mechem, Room 1138 Six Penn Center, Philadel­

phia, PA 19103. Copies of such requests and offers, includ­

ing the applicable docket number, should be sent to the 

Office of the- Secretary, Case Control Branch, Room 1312; 

Interstate Commerce Commission, Washington, DC 20423. The 

following notation, should be typed in bold face type at the 

lower left hand comer of envelopes containing offers: "Rail 

Section AB-OFA." 

•3-
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10. Recipients of this application are advised that any 

person requesting information or assistance with respect to 

the abandonment provisions of the Northeast Rail Service Act 
I 

or the requirements and procedures governing offers of 

financial assistance (including proof of financial responsi­

bility) may contact the ICC Office of Proceedings, Rail 

Section (telephone 202-275-7245). 

WHEREFORE, Applicant requests that the Commission, 

within 90 days after the filing hereof, approve the abandon­

ment of the Subject Line identified in Paragraph 4 above. 

Respectfully submitted, 

Charles E. Mechem ^-- 7 
General Attorney / ^ 
1138 Six Penn Center Plaza 
Philadelphia, PA 19103 
(215) 977-5017 

-4-
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VERIFICATION 

COMMONWEALTH OF PENNSYLVANIA 

COUNTY OF PHILADELPHIA 
SS 

G. M. WILLIAMS, JR. makes oath and says that he is 

Assistant Vice President, Regional Market Development of 

Consolidated Rail Corporation, the applicant herein; tJiat he 

has been authorized by proper corporate action on the part of 

said applicant to verify and file with the Interstate Com­

merce Commission the foregoing application; • that he has 

general knowledge of the facts and matters relied upon in 

such application; and that all representations, set forth 

therein are true and correct to the best of his knowledge, 

information and belief. 

i3l r 
V\X.Vj-:̂ >-*̂ *̂̂ -̂  

G. M. WILLIAMS, JR. 

Sworn to and Subscribed 

before me this S x ^ day 

of' '--lii.ruu. , 1984, 

4 
/ 

A^/fc»K< e^ui. 
Notdty Public 
r.c:ifc:'/ C. V/ill-s.-n* 

M-.'.--y r-iiMir., P!::!.>., Pl-.lb. Co. 
My Ccmmlisioii crplso: Mjy 2, 1937 
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O l i d a t e d R,!»ll» Corneracion 
i c a c i o n ' f o r Abandonment 

DocKee AB-167 
Sub No. 641 K 

EXHIBIT B 
LOCATION AND HAP 

SHALLMAM STREET TRACK 
In Pitcsburgh 

E. of l i t th Screet (Approx. H.P. 0.3) co 
East of 24th Street (Approx. M.P. 0.85) 

t a i e C s ) : PA Coun t i e s : Allegheny 

^ ^ PITTSBURGH 

PROPOSED ABAKDONMEKT 

E x h i b i t ^ - -Page 1 of 1 
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E V H I B : T _ C 

REyENyE_AHD_C05T_DATA 

.?MftL.LHAM STREET TRACK 

YEAR ^ 9 8 2 Ci-ifti.fJAiv.i iQ7 I 

Base Yr 
1992 

E.s-t Sub 
19E52 I 

F ' ro j 5ub I 

1 

1 

I ^a 
I b 
! c 
1 d 
I e 
I f 
i 9 
I 
1 5 
1 
I 6 
I — • 
I 
I 7 
•I 8 
I 9 
i 

! — 

f r t Ro-v u v J T / T e r m On Ei ranch . •. 
ALL O t h e r Rev a i id I n c o w e . . . . 

Tc i ta I R e v e n u e s n t t r i bu f ' j b le? . 

173iv '>71t 
. 690 I 

i 73 i t i7 ^ * 
6 9 0 i 

i a i 9 V 9 ! 
a 9 0 | 

j . 

1 7 3 B 3 7 I 1 73:51:7 i 
I- I 

M d i n i . o f Uay i i S t r u c t « r e . s . 
f i a i n t e n a n c G o f E-iu i p tne r iK . 
T r a n s p o r + .?•* i o n 
G e n e r a l Adut in i s t r a ' ^ i o n . . . 
F r e i g h t Car C c s t s . . . . 
Revenue Taxes 
Property Taxes 

Total On-C-iranch COS + .T . 
Off Branch Costs:. . . . » 

Totdl Avoidable Co£^5 . 

3484 1 
2569 I 
67621 

01 
122141 

01 
01 

250291 
266027! 

! 

34g'i I 
2569 1 
6762 1 

01 
12214 1 

0 1 
01 

25029 1 
2660271 

3993! 
2674 1 
7262! 

01 
126291 

0! 
0 I 

26558', 
2a7&41 I 

I-
2910561 291056 514399 

1-
///////////I 
///////////] 
///////////1 
/ / / / / / . / / / f n 
/ / / / / / / / / / / ! • 

/ / / / / • / / / / / / I 

t 
Tabs idtzation Costs 

Rehabilitation 
Adirt I n I stra t i ve Costi-
Casualty Reserve Account. . . . 

To+al Subsidization Costs . . 

2i1607 I 
10431 I 
12031 

1 

211607 
10961 
1339 

223241i 
1-

///////////[ 
///////////I 
///////////I 
///////////I 
/ / / / / / / / / / / 1 -
///////////I 
///.///./''///I 
///////////i 

I 
\ 
I 
I 

2 2 3 7 0 7 1 
1 

I 
I 
i 

M i a 
I b 
I c 
I 
I 

it2 • 
I 
113 

Returri om Valuation 
Uorl<ing Capital 
Net Salvage Va.lue 
Estiwdted Value of Ro-jl Fs + a + e. 

Total Valuation of Property . 
Rate of Return . . 

Total Return on Value . . . . 

I 
96*? I 

0! 
11650 I 

1 
12519] 
17.7:;! 

925 
0 

1 i 650 

12575 
17.7% 

|. 
22161 

I 
I 
I 

222o 1 
I 

|14a 
I b 
I 
I c 

Avoidable Loss From Operations, 
Opportunity Costs 

1171991 
2593! 

Total Avoidable -Loss. 

/ / / / / / / / / / / I //.///////// 
/ / / / / / / / / / / I / ,'• / .• /./' /./ / /• 

\ / / / / / / / / / / / \ / / / / / / / / / / / 
1 197971///////////I//////////,' 

i-
115 
I 
* 
Date 

Estimated Subsidy 
(Lines 6, 10 and 13 less line 3 ///////////1-

3426561 3578431 
!=:,»»»= I = „ = = =» ==== I 

.K 

Exhibit C, page 1 of 2 computed March 8, 1984 
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^Asol^.daced Rail Corporation 
^p^lleaticn for Abandonment Sub No. 641 S 

EXHIBIT C 
REVENUE AMP COST DATA 

SMALLMAK STREET TRACK • 
(Approx. M.P. 0.3) co (Approx. M.P. 0.85) 

Revenue and Coat Data calculated uaing the coat oiethodologiea and atandards 
preacribed by 49 CTR, Part 1121, «a aodified by the Conaiaiion in Finance 
Docket 29623. 

LINE 
HO 

FOOTNOTES 

AF 

&G 

7 

UB. 

lie 

Conrail pays no atate revenue taxea aa a reault of an exemption from 
auch taxe» provided to Conrail by Section Z17' (e> o£ the Regional Rail 
Reorganixation Act of 1973, aa aaended by the Mortheaat Rail Service Act 
of 1981. 

Conrail pays no atate'levied property taxea aa- a reault of an exemption 
from auch taxea provided to Conrail by Section 217 (c) of the Regional 
Rail Reorganization Act of 1973, aa amended by the Northeast Rail 
Service Act of 19B1. Conrail continues to pay property taxes levied 
by political subdivisiona of States, «a auch taxea are not aubject 
to the exemption. 

Rehabilitation required during first subsidy year only. Five year 
rehabilitation is estimated at S 211.607. 

See Exhibit D (Estimated Net Liquidation Value) of thia application 
for an explanation of the baaia for establishing ch« Met Salvage Value. 

See Exhibit D (Eatimated Het Liquidation V<lue) of this application 
for an explanation of the baaia for cstabliahing the Estimated Value 
of Real Estate. 

Exhibit C Pa^e 2 of 2 
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Sub No. 641 y 

1. 

2. 
a. 
b. 
c. 

3. 

4. 

5. 

e. 
7. 

». 

10. 

11. 

EXHIBIT D 

ESTITUTED SET LIQUIDATION VXLUE 

SMALLMAN STREET TRACK 
(Approx. M.P. 0 .3) t o (Approx. M.P. 0.S5) 

GroM trkCk islvtQS 

T»k*up eoiU: 
Common track 
Tum eult 
Road erottlng isi tout len 

Total tsMup costs 

N»t irsch saWsgt 

(tint 1 lass IIM i) 

8rot* talvags • communications and slonali. 

Cositeramov* 

NetoMnmunieationiandslgnailahftgi...... 

(Itnt S bss una B) 

Hat bridgt snd twllOing salvsgs 

TMsl nsi talvags vslut 

(sum ot Unas 4, t and 1) 

Eatlmaisd vslut of unosriying rMl sstats . 

EaiimatM N«t Uquidition Vslui 
(ims B plus ll'ns 10) 

0 

11,650 

11,650 

10 

FOOTNOTES 

Street railroad. The gross salvage value Is exceeded by or equal to the 
coats for removal. 

Current appraised value. Most o£ the Smallman St. Branch lies wittiln the 
bed of Smallman St. When the track leaves Smallman St., it crosses private 
property by track easement (22nd St. ^23rd S t . ) . The real estate value 
Is far a triangular psLrcel at approximately m.p. 0.8S, between 23rd and 
24th Streets. 

Veg* t at 1 
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; o N f ^ -f-/^ MEMORANDUM 
B-4eNMi 1242 

6. H. Williams r J r . 
Room 1601 
152B Walnut S t r e e t 

DATE: 

FROM: 

SUBJECT: ICC Abandonment Orders 

September 13r 1984 

Charles E. Hechem 
Room 1138 
Six Penn Center 

By orders served September 7 and 10, copies of which are 
attached, the Conunission has approved the following Window II 
abandonments: 

Line 

Bloclchouse Run Track 
Smallman Street Branch 

Sub No. 

I will appreciate your letting me know when Conrail 
implements these orders by (1) embargoing the lines and 
(2) cancellation of relevant tariffs. 

CEM/km 

Enclosures 

cc: R, B. 
C. W. 
D. W. 
J. E. 
C. E. 
W. H. 
B. h . 
B. J. 
K. L. 
J. A. 
J. E. 
J. W. 
J. T. 
E. H. 
W. B. 
J. H. 
R. E. 

Hasselman 
Owens 
Mattson 
Musslewhite 
Wogan 
Sheppard 
Frye 
Gordon 
MacKavanagh 
Sees 
Sandefur 
Dietz 
Sullivan 
Follweiler 
Newman, Jr. 
Beer 
Gratz 
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"SERVICE D W t 

"^ INTEHSTATE COMMERCE COHMISSTON ^ ^ ^ 10 W W 

CERTIPICATE AND DECISION 

Docket Ho. AB-167 (Sub-Ho. 6illil) • 

CONRAIL ABANDONMENT IH ALLEOHENY COUNTY, PA 

Decided: September 7, 1984 

On June U , 1981, ConsolldBted Hall Corporation (Conrail) 
filed an application pursuant to section 308 of the Regional Rail 
Reoreanleatlon Act of 1973^/ to abandon a total of 0.55 mllea of 
track described aa the Smallman Street Branch In Pittsburgh from 
a point east of iJlth Street (approximately Milepost 0.3) to a 
point east of 24th Street (approximately Milepost 0.85), In 
Allegheny County, PA. 

Under section 308(c) the Connlsslon must grant an; 
application for abandonment filed by Conrail within 90 days after 
the date such application la filed unless an offer of financial 
assistance is nade pursuant to section 306(d) during that 90-day 
period. ' 

The time for the filing of offers of financial assistance 
has expired wlt:hout a bona fide offer. In the absence of such an 
offer, an appropriate certificate and decision should be entered. 

It la certified; Conrail Is authorised to abandon the line 
described above. 

It la ordered; 

This c e r t i f i c a t e and decis ion i s e f f e c t i v e upon s e r v i c e . 

By t h e Conr.isslon, Divis ion 1, CoramlsaLoners S t e r r e t t , Taylor , 
and Andte. Consnissloner Taylor i s ass igned t o t h i s Divis ion fox t h e 
purpose of r e so lv ing t i e v o t e s . Since t h e r e was no t i e in t h i s n a t t e r . 
Conaiss ioner Taylor d id no t p a r t i c i p a t e . 

Janes H. Bayne 
(SEAL) Sec re ta ry 

1/ This sec t ion was added by the Northeaat R a i l Service Act of 
T981. Pub." L. 97-35. 
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/2«f (o^U 

t . STANLEY CRANI 
CHAIRMAN AND 

CHIEF EXECUTIVE 
OFFICER 

February 7, 1984 

Honorable Mayor Richard S. Caliguiri 
City of Pittsburgh 
513 City County Building 
Pittsburgh, ?A 15219 

Dear Mayor Caliguiri: 

I appreciate your concern relating to Conrail's 
potential abandonment of our Smallman Street track 
serving the Wholesale Produce Market in Pittsburgh's 
Strip District. 

I also know that you appreciate Conrail's need to 
ensure our continued profitability by focusing our 
scarce capital resources on Conrail lines that make 
a positive financial contribution and by divesting 
ourselves of those that don't. It is this need that 
motivated our filing of a Notice of Insufficient 
Revenue for the Smallman Stteet track. 
\ 
It is clear that the Smallman Street track and the 
Produce Market have a long and complex history. 
Conrail is eager to work with you to clarify any 
outstanding issues regarding the City's purchase of 
the Produce Market and to pursue alternatives for 
continued rail service. 

As you know, our Regional Market Development staff 
has met with your people several times to identify 
alternatives for preservation of rail service to the. 
Produce Market." We understand that your staff will 
meet with the Produce Market shippers on February 8 
to identify their long-term rail needs and to 
develop options to meet those needs. We look 
forward to working with you subsequent to that 
session to address and respond to the shippers' 
recommendations for continued rail service. 

CbH»l=^!•' i i*^fS'.*.^CO*PO.^,*.t, , . * . . f e , * tC rHY«»„A I^ PHIIAOEIPHIA. PA ,910-. 
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Mayor Richard S. Caliguiri 
February 7, 1984 
Page 2 

I have asked Gery Williams, Assistant Vice 
President, Regional Market Development, and John 
Jaeger, Director, Real Estate, to come out to 
Pittsburgh during the week of February 13 to 
represent Conrail in furtherance of these 
discussions. 

By this letter, I am formally committing to 
delaying the filing of our abandonment application 
with the Interstate Commerce Commission until March 
1, as you requested. I am optimistic that Conrail 
can work with you to identify a solution to meet the 
transportation needs of your shippers consistent 
with Conrail's profitability requirements. 

Very truly yours, 

Bt0Bwl/L. Sf anlsT Crane 

cc: 

S. M. Reed 
J. A. Hagen 
W. B. Ma»man, Jr. 
R.. W. G*rb^tt 

A. riiff 
B. B. wllrfon 
J. J. 

1838 Six Penn Center 
1808 Six Penn Center 
955 L'Enfant 
1040 Six Penn Center 
901-1528 Walnut Street 

1838 Six Penn Center 
1040 Six Penn Center 
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I 

CiiyofBiislnag& 

R{chardS,Cal{guiri,Ma)ror 

January 20 r 1384 

Mr. Lî  Sbanlesr Cianft 
Chaliman^and ChieC Executive Officer 
(jonsdidated Bail Corpocation 
S Penn Centec Slaza-
Phlladeleida^ Elk: 19104 

Dear Mr* Craner 

I m^ greatljr distressed that your radlroad has initiated the 
process o£ abandoning^ trackage along^ Snallinaft Street in the City o£ 
Pittsbor^u \ i^^ 

ia. yoix knoiTr Conrail recottly sold the Ocban Redevelopnent '5 \ ^̂ t̂  ' 
Authority of Pittsburgh the Wholesale Prodnce Market fot $1.5 million, ju^^'j " 
We are presently refaabiXltatin^ this; structure at a cost o£ alaost i l ^^' 
million with the proceed^ of s grant, frenr the Bconcnie Develc^naifc 
Adnlnistration of the ULS: Departnent of Comaecce. In additicn«L the, 
Drban BedevelOEinent Aixtborlty ha» had to undertake legal action to try 
to remove » noct-Eail usin?. teank granted an unusually favorable 
long-^sB lease by Conrail'^s Realt Estate Dqartaent prior to the sale. 

Tbe railroad' was auare- that wie heid planned to use the building 
to help- stabilize employtDent in the Strip District 's wholesale produce 
industry and that part of the valu» inherent in the purchase price of 
tbe property was rzdl access. Conrail also required us to use i t s call, 
servic^jln the following terns- of the Agreement of Salet 

' that Furdiaser adoiowled^ that the'basic use of said 
building i s aa a fail freight facility served directly by rail lines of 
Conrail (as Grantor) and Purchaser (as Grantee) further acknovledges 
that i t s prlnary public purpose in acquiring said premises is to 
rdiabilitate said building in order to provide continued rwtal space 
for the ^Aifiiesale produce industry and agrees to use i t s best efforts 
to continue i t as such oc some other railr-oriented use." 
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L. Stanley Crane 
January 20, 1984 
Page 2 

we always locked forward to working with Conrail in increasing 
enployroent and r a i l shipments when;tbe fzusillty's rd iab i l i t a t io t was. 
coopleted. Qie Gaqany's action to seek abandoment of service 
therefore i s inexcusable and intdlerable* We believe the City of 
Pittsburgh has been seriously misled by Conrail ana I have instructed 
our Law Dqactmoxt t o pursue our rights under locair s ta te and federal 
law t o the ful lest extent in t h i s and' related nat ters . 

A» Ghaiman oS the D^S; Ccnference of Majors Transportation 
Policy Connltteer. I anr aware of the issues involved in your actions to 
rationalize the physical plant of the railroad ana have worked with 
other Northestem mayors to> prevent the dismenbexaient of Conrail. I ant 
prepared to woric with, you and the shipper» affteted in developing 
solutions t o the service and revenue proU;ems the railroad nay bave» 
Ihe City- has received let tex» of profound concern from ra i l users Hong 
the Snallman Street spur and wê  cannot allow our new Wholesale Produce-
Market t o lose connon carrier r a i l service. 

Yoar s taff haa indicated infbrmaeLly that they t d l l extend- the 
date of filings for abandcnmenb until. Ksrch^ I fonnally request that 
your filing; be so delayed and hqpe that we can use the addltioial t ine 
t o favorably resolve thi»ioatt8r» 

Sincerelyr 

SIOSARD S.< 

/ami 
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IN THE 
UIVITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

The Buncher Company, 

Petitioner, 

V. 

Surface Transportation Board 

and 

United States of America, 

Respondents. 

Allegheny Valley Railroad Company, 

Intervener for Respondents. 

Case No. 10-1225 

AFFIDAVIT OF JOSEPH M. JACKOVIC 
IN SUPPORT OF PETITIONER THE BUNCHER COMPANY'S 

MOTION TO ADDUCE ADDITIONAL EVIDENCE 

COMMONWEALTH OF PENNSYLVANIA ) 
) SS: 

COUNTY OF ALLEGHENY ) 

1. My name is Joseph M. Jackovic and I am an adult individual residing 

in the Commonwealth of Pennsylvania. 
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2. r am Executive Vice President and General Counsel of The Buncher 

Company ("Buncher")- My business address is Penn Liberty Plaza I, 1300 Penn 

Avenue, Suite 300, Pittsburgh, Pennsylvania 15222-4211. 

3. [am authorized to make this Affidavit on behalf of Buncher. 

4. F am familiar with the matter and proceedings related to the Petition 

filed by Allegheny Valley Railroad Company ("AVRC") with the Surface 

Transportation Board ("STB") and pleadings submitted by Buncher, and I 

submitted Verified Statements on behalf of Buncher in connection with the 

proceedings before the STB. 

5. Following the submission of the Petition by AVRC, Buncher obtained 

a copy of the Abandonment Application filed by Consolidated Rail Corporation 

("Conrail") in February 1984 ("February 1984 Abandonment Application") and a 

copy of the Interstate Commerce Commission Order ("ICC Order") issued in May 

1984 which authorized Conrail to abandon the so-called "Valley Industrial Track". 

That information and a copy of the February 1984 Abandonment Application and 

ICC Order were submitted to the STB as part of the proceedings before the Board 

on AVRC's Petition, as evidence that the Valley Industrial Track, which was at 

one time located on Buncher's property, had been abandoned by Conrail in 1984 

and therefore no easement for that track could be held by AVRC. 

6. Despite Buncher's submission of the February 1984 Abandonment 

Application as to the Valley Industrial Track, the STB's Decision issued in June 
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2010 accepted a theory first offered in a Rebuttal by AVRC that Conrail owned 

and operated two through lines of railroad in the vicinity of Buncher's property and 

that the February 1984 Abandonment Application related not to track previously 

located on Buncher's property but rather to track located within Smallman Street, 

which is located a block away from Bunchcr's property. 
I 

7. Following the receipt of the Decision from the STB, Buncher made 

requests for information to Conrail and its successors including Norfolk Southern 

to inquire whether there were abandonment applications and other information 

relating to any track in Smallman Street. Based upon the allegations that have 

been made by AVRC in its Petition, previous searches of ICC abandonment 

records had sought information relating to abandonment applications with respect 

to the Valley Industrial Track or any tracks within Buncher's property but not 

information relating to any track within Smallman Street. 

8. Information relating to Conrail abandonment applications and orders 

is not readily available, and has to be found, if at all, in archives of the ICC or, in 

many instances, the records of successor railroads to Conrail. There is no 

comprehensive index or on-line search tool available to the public for 

abandonment filings prior to 1995. 

9. As a result of the inquiries made following receipt of the Decision by 

the STB, Buncher eventually received from Norfolk Southern copies of three 

Abandonment Applications filed by Conrail with respect to track located in 
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Smallman Street including track between 16'*' Street and 21*̂  Street ("Smallman 

Street Abandonment Applications"). Copies of the Smallman Street Abandonment 

Applications are attached to Buncher's Motion to Adduce Additional Evidence as 

Exhibit "A", "B" and "C". The Abandonment Applications are identified as 

follows: 

a. Application of Consolidated Rail Corporation Pursuant to 

Section 309(c) of the Regional Rail Reorganization Act of 1973, as Amended by 

Section 1156 of the Northeast Rail Service Act of 1981, for Approval of the 

Abandonment of a Portion of the Smallman Street Track in Allegheny County, 

Pennsylvania, Dated May 23, 1984. Docket No. AB167 (Sub No. 57IN); 

b. Application of Consolidated Rail Corporation Pursuant - to 

Section 308(c) of the Regional Rail Reorganization Act of 1973, as Amended by 

Section 1156 of the Northeast Rail Service Act of 1981, for Approval of the 

Abandonment of a Portion of the Smallman Street Track in Allegheny County, 

Pennsylvania, Dated May 23,1984. Docket No. AB167 (Sub No. 572N); 

c. Application of Consolidated Rail Corporation Pursuant to 

Section 308(c) of the Regional Rail Reorganization Act of 1973, as Amended by 

Section 1156 of the Northeast Rail Service Act of 1981, for Approval of the 

Abandonment of the Smallman Street Branch in Allegheny County, Pennsylvania, 

Dated June 8, 1984. Docket No. AB167 (Sub No. 64IN). 
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10. The Smallman Street Abandonment Applications were filed by 

Conrail in May 1984 and June 1984 following the filing of the February 1984 

Abandonment Applicution with respect to the "Valley Industrial Track." The 

Smallman Street Abandonment Applications specifically relate lo track located 

within Smallman Street. The Smallman Street Abandonment Applications 

demonstrate that the earlier Abandonment Application filed in February 1984 

relating to the "Valley Industrial Track" did not, in fact, apply to track within 

Smallman Street but rather applied to the Valley Industrial Track that was once 

located on Buncher's property. The tbregoing facts are directly contrary to the "2-

line theory" oftered by AVRC and accepted by the STB. 

I, Joseph M. Jackovic, Executive Vice President and General Counsel, The 

Buncher Company, swear or affinn and verify that the statements made in the 

foregoing Affidavit are true and correct to the best of my knowledge, information 

and belief. 

Sworn to and subscribed 
bê ôre meshhJjS'^^ day 
otlAii^z£^-^i.>-OlO. 

• ' T M ^ Public 

COMMONWEALTH OF PENNSYLV/WIA 
NoQnaiSeal 

Jean FarXas, ."jotary Public 
i"1«Y of mcsbuign, Alteareny County 

l^y Coffitnisslon Expires Sept. 14, ̂ OH 

seph M. Jacko^i'ic,'' Jtiseph 
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CERTinCATE OF SERVICE 

I hereby certify that on April 11, 2011,1 served a copy of the foregoing Opening Brief by 

first class, United Stales mail, postage prepaid, addressed as follows: 

Richard R. Wilson 
Richard R. Wilson, PC 
518N. Center Street, Ste. I 
Ebensburg, PA 15931 

/ 

Edward J. Fishman 
^J^uj<( j^<l i .^. ^rTuJt ^jjj/wmn-


